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COMPANY RENTING SAFE DEPOSIT BOXES REQUIRED 
USE REASONABLE DILIGENCE SAFEGUARD- 
ING CONTENTS 


The nature the relationship existing between the lessor and lessee 
safe deposit box was discussed the Court Appeals Mary- 
land Security Storage Trust Company Martin, 125 Atl. Rep. 
The court found the relation that bailor and bailee. The court 
further found that the bailment was one for hire, which imposed upon 
the bailor the duty exercising ordinary and diligence guard- 
ing and safekeeping the contents the bailee’s box. 

appeared that the plaintiff had rented safe deposit box 
vault the defendant trust company since 1905. The box could 
opened only means key the possession the plaintiff used 
conjunction with master key the possession the trust company.. 

September 14, 1920, the plaintiff placed the box Liberty Bonds 
and Victory Bonds the value $700. employee the defendant 
apparently locked the box and returned the key the plaintiff. 
October 1920, when she next went her box, she discovered that the: 
bonds were gone. Thereafter, she brought this action recover for 
the loss the bonds. 

order show negligence the part the trust company 
earing for the boxes rented its customers, the plaintiff produced 
witness who testified that one when she took her box from 
the defendant’s vault and went with booth she left her key 
the door, and when she returned she found that her box had been 
rented another customer whom the key had been given. The 
duplicate key was then the possession the witness, but was returned 
the bank shortly thereafter. There was also evidence that the keys 
unused boxes were kept within the vault accessible the defendant’s. 
employees, thus making possible for dishonest employee have 
duplicate keys made which would give him access the boxes after 
they were rented. 

Upon appeal from judgment for the plaintiff, the court held that 
the defendant, bailor for hire, was required use reasonable 
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safeguarding the safe deposit boxes and the contents thereof; that 
there was sufficient evidence negligence the part the defendant 
justify the submission the case the consideration the jury; 
that the trial court’s definition reasonable care that care which 
reasonably prudent person corporation engaged the same busi- 
ness would exercise under like was correct. affirming 
the judgment, the court said part: 


the contract between the parties this case regarded 
for mutual benefit, for hire, and was therefore the duty the bailee 
exercise ordinary care and diligence relation the subject-matter 
the contract; consequently its failure exercise such and dili- 

this the appellee (plaintiff) testified that she placed the 
bonds the safe deposit box rented her from the appellant (defend- 
ant). The box was then placed its employee the locker which 
was possession the appellant, and the door the locker locked; 
that the door when locked could not thereafter unlocked without 
the use the master key, which was likewise the possession the 
appellant that when the box was next opened the appellee some weeks 
thereafter the bonds were gone, and the appellant was unable account 
for their loss, and the appellant has failed deliver the appellee said 
bonds account for their nondelivery. Under these facts and 
stances the appellant’s failure deliver and account for the bonds 
should treated prima facie evidence the negligence the 
defendant not exercising ordinary reasonable care and diligence 
the safe-keeping the contents the box.’’ 


BANK COLLECTING CHECK FORGED INDORSEMENT 
LIABLE FOR CONVERSION 


The Supreme Court Alabama recently held bank liable for the 
conversion check payable corporation, transferred the bank 
the bookkeeper the corporation, and him indorsed the 
corporation’s name, payable his own order. The case First National 
Bank Montgomery Montgomery Cotton Manufacturing Co., 101 
So. Rep. 186. 

appeared that Pugh, the bookkeeper the Montgomery 
Cotton Manufacturing Company, placed the following indorsement 
check for $2,500 payable the company: ‘‘Pay the order 
Pugh, Montgomery Cotton Mfg. Company, Cobb, General 
Manager.’’ Underneath the indorsement also wrote his name 
Pugh.’’ delivered the check the receiving teller the 
defendant, the First National Bank Montgomery, who, Pugh’s 
direction, placed the amount the check the credit his individual 


THE BANKING LAW JOURNAL 801 


account. Thereafter, Pugh drew the $2,500 out the bank his 
individual checks for his own use. The defendant bank collected the 
amount the check from the drawee, and paid part the 
company. 

Pugh was not authorized indorse the check did, and the 
had knowledge his action. His only authority was 
indorse all checks with rubber stamp bearing the words, ‘‘For deposit 
account Montgomery Cotton Manufacturing Company,’’ and de- 
liver them the Fourth National Bank Montgomery credited 
the company’s account. The company had account the de- 
fendant bank. 

Upon learning the facts the plaintiff sued the defendant bank 
for damages for the conversion the check. was held that Pugh’s 
indorsement the check was forgery, and consequently, the defendant 
acquired title the transfer thereof the defendant. The de- 
fendant, therefore, was liable for conversion the check. hold- 
ing, the court said: 


the plaintiff indorse the check, was its name signed thereto 
without authority, express implied, amounting forgery? Did 
Pugh, with intent injure defraud the plaintiff, the payee 
the check, falsely make the indorsement plaintiff’s name thereon? 
so, then was forgery. Section 6910, Code 1907. This check 
was not transferable delivery. payable the order plaintiff. 
The title can derived only through the indorsement assign- 
ment the payee, the plaintiff, person duly authorized 
the payee transfer it. payable order, and can nego- 
tiated the indorsement the holder, the payee, writing the 
instrument itself, completed delivery. Sections 30-33, Acts 1909, 
132. that indorsement plaintiff’s name the check forged 
made without its authority, then wholly inoperative, and 
title passed the defendant; unless the plaintiff precluded 
from setting the forgery want authority. Sections 21-23, Acts 

indorsement this check name making pay- 
able Pugh order, was falsely done and without any authority 
from the plaintiff; was done Pugh with intent injure defraud 
the payee, the plaintiff, and did injure the plaintiff, and this rendered 
the indorsement forgery. Authorities supra. This transfer 
the defendant was inoperative, conveyed title the defendant, 
unless the plaintiff precluded from setting the forgery want 
authority. 

plaintiff made deposits with the defendant, carried 
account with it, and Pugh had authority indorse checks plaintiff, 
except ‘for deposit for plaintiff’s account with the Fourth National 
Bank.’ This would not preclude estop plaintiff from setting 
this forgery want authority Pugh. There evidence 
the record upon which base estoppel. similar case this 
one, and under similar circumstances, was held Kansas City 
Casualty Co. Westport Ave. Bank, 191 Mo. App. 287, 
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CORRESPONDENT BANK NOT LIABLE FOR AMOUNT 
CHECK MARKED DRAWEE BUT SUB- 
SEQUENTLY RETURNED DISHONORED 


case dealing with the responsibility correspondent bank for 
the amount check charged the account the drawee bank, 
forwarded the latter for payment and subsequently returned dis- 
honored, was recently decided the Court Civil Appeals Texas. 
The decision Rodgers Farmers’ Bank Nolanville, 264 Rep. 
491. The check question was drawn Box the 
Bank Nolanville favor the First National Bank Lometa. 
The Lometa Bank sent the check the First National Bank Temple, 
which charged the amount the check the Nolanville Bank, credited 
the amount the Lometa bank, and sent the check direct the Nolan- 
ville bank for payment. When the check was received the Nolanville 
bank, was stamped ‘‘Paid,’’ and placed upon file entered 
the books the bank the next day. the following day, the bank 
remained open for only one hour. The check was never entered its 
books. 

Subsequently, the assets the Nolanville bank were assigned 
trustee for the benefit the depositors the bank. The trustee marked 
out pencil the paid stamp the check, and returned the check the 
Temple bank. The latter charged the amount the check the Lometa 
bank, credited the amount the Nolanville bank, transferred the Nolan- 
ville bank account the trustee, and returned the check the Lometa 
bank. appeared that when the Temple bank charged the Nolan- 
ville bank with the amount the check, the latter bank had its 
with the former $3,294.49. the amount the check was 
$4,000, the debit created overdraft $705.51. 

Subsequently, this action, Box sought recover from the Temple 
bank the amount which had the credit the Nolanville bank when 
the check was charged the latter. The trial court held that the check 
had been paid and that Box was entitled recover against the Temple 
bank. Upon appeal, the judgment for Box was reversed. The court 
held that the check had not been paid Box’s agent, the Temple bank, 
and the latter bank, therefore, could not held responsible for the 
amount the check under any theory payment. holding, the 
court said: 


action the Nolanville bank stamping the check ‘paid’ 
and retaining possession did not constitute payment Box’s 
agent, the Temple bank. This question concluded the Gamer Co. 
Case, above (Bank Gamer Co., 213 Rep. 927). The facts 
that case are stronger than those the present case. There the check 
was not only marked ‘paid’ the payee bank, but was charged against 
the account the drawer and delivered him. The forwarding bank 
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never reacquired the check; but, when failed get possession it, 
merely charged back the amount against its correspondent, and notified 
its dishonor. that case the Supreme Court say that the payee 
bank ‘appropriated the check instead paying it.’ 

may have been the intention the Nolanville bank re- 
gard payment and whatever may have been its acts, that intention and 
those acts alone could not constitute payment far the Temple bank 
was concerned, unless the latter acquiesced therein accepted them 
payment. the Nolanville bank had reported the Temple bank that 
the check was paid without remitting sufficient funds together with its 
balance pay it, and the Temple bank had accepted this payment, 
then the Temple bank would have been liable Box for the full amount 
the check, and the Nolanville bank would have been liable the 
Temple bank for the amount the overdraft thus created. But the 
Nolanville bank could not the Temple bank carry overdraft 
against it, accept its liability, promise payment the draft. 
Payment that manner could effected only mutual agreement 
between the two banks, conduct tantamount thereto. such agree- 
ment was made, and the record shows that, soon the Temple bank 
ascertained that the Nolanville bank might not pay the check, notified 
the Lometa bank. 

the holding Bank Gamer Co., think its respon- 
sibility ended that time. had authority pay the Lometa 
bank Box whatever balance might hold the the Nolan- 
ville bank, when that balance was not sufficient discharge the check 
full. The check was either paid full, not paid all, and 
under the facts the case think clearly there was 


LOSS WAR SAVINGS STAMPS DEPOSITED WITH BANK 


FOR SAFE-KEEPING 

The case Utts Texas State Bank Canton, 263 Rep. 620, 
recent decision the Court Civil Appeals Texas, had 
with the liability the defendant bank for the value war savings 
stamps alleged have been placed the bank depositor and 
not returned the bank upon demand. The plaintiff alleged that 
he, customer the bank, placed the care and the 
bank for safe-keeping cards war savings stamps the face value 
$3,000, and that when demanded the return the stamps, the 


bank refused turn over him more than cards, $2,500 worth 
the stamps. 

The evidence was conflict whether the value the stamps 
placed the bank the plaintiff was $2,500 $3,000. spite 
this conflict, the trial court instructed the jury return verdict 
favor the bank. Upon appeal, the judgment was reversed the 
ground that the jury should have been permitted determine whether 
the value the stamps deposited was $3,000 $2,500, and the 
bank actually received $3,000 worth stamps, whether $500 worth 
them were appropriated the officers employees the bank, who 
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were the only ones who had access the place where the stamps were 
kept. Said the court: 


fairly predicated this evidence that, the particular 
$500 worth stamps had been actually placed the care the bank, 
the failure return them appellant (plaintiff) his demand was 
solely because that amount stamps had unaccountably disappeared. 
may true that the particular stamps, ever placed the bank, 
disappeared through lack due the part the bank 
respect their safe-keeping. may also true that the circum- 
stances are sufficient acquit the bank any conversion the 
particular stamps the part its officers employees. But the 
question is: Can held matter law the circumstances 
that appellee (defendant) was excused and exonerated from any liability 
for the nondelivery the particular $500 worth stamps, they 
wer actually placed its care for 

the bank actually received the $500 worth stamps, then the 
fact their disappearance would authorize the presumption that either 
some one appropriated them, they had been lost while the custody 
the bank. the evidence showed that person other than officers 
and employees the bank had access the vault where the stamps 
were kept, the jury would authorized reasonably infer, within 
their province do, that the bank still had the particular stamps and 
withholds them from appellant and refuses deliver them him. 
While the witnesses each testify that they did not appropriate the 
stamps, and their statement probably true, yet such statements are 
not conclusive, and the question entirely one credibility which 
law requires the jury decide, and which must passed the jury 
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BANK PUT INQUIRY FORM CHECK PAYABLE 
PERSON AGENT 

the recent case Mitchell First National Bank Hopkins- 
ville, 263 Rep. 15, the Court Appeals Kentucky held that 
the expression ‘‘Agt.’’ written the face check immediately after 
the payee’s name was notice bank which the check was deposited 
the payee his personal account that the check was payable the 
payee his capacity agent, and the bank was held liable the payee’s 
principal for the amount the check. The facts were follows: 

The plaintiff placed piece property the hands Camp- 
bell for sale. Campbell was director the defendant bank and 
real estate agent. sold the property, and the purchaser, part pay- 
ment therefor, delivered Campbell check for $1,500 payable 
Campbell, Agt., Campbell indorsed the check 
Campbell, and deposited his personal account 
the defendant bank. The latter presented the check the drawee bank, 
and was paid. Campbell began checking against his account once, 
and within few days, was overdrawn. While his account was 
that state, committed suicide. 
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The plaintiff subsequently brought this action recover the amount 
the check from the defendant bank, charging that the bank had 
misappropriated it. was held that the form the check was such 
put the bank inquiry Campbell’s interest therein, and that 
the bank was chargeable with the knowledge that proper inquiry would 
have disclosed. was therefore held that the bank was liable the 
plaintiff for the amount the check less the commission which the 
plaintiff owed Campbell for his services making the sale. dis- 
cussing the form the check, the court said: 


was the effect the expression ‘Agt.’ written the fact 
this check, immediately after Campbell’s name. see it, that 
expression that check meant the same thing appellee that red 
flag waved beside railroad track means the engineer approach- 
ing train, that the sound distant horn means the befogged 
mariner sea. meant ‘danger ahead.’ 

fact that the instrument its face made payable 
person his fiduciary capacity notice that the payee acting 
such capacity and that can only give title deal with such instru- 
ment for the benefit the person whom represents.’ Eaton Gilbert 
Commercial Paper, 370. 

this check was notice appellee that possibly this money 
was impressed with trust and the bank should have inquired the 
nature thereof. 

stoutly insists that the expression ‘agt.’ was only de- 
seriptio and that might true some such expressions 
frequently use, ‘Dr. Smith,’ ‘Rev. Jones,’ ‘Judge Campbell,’ 
‘Esquire Brown,’ but would rather unusual see those other 
men referred ‘Agent Smith,’ ‘Guardian Jones,’ ‘Trustee Camp- 
bell,’ ‘Executor Brown.’ 


PRESENTMENT CHECK THROUGH CLEARING HOUSE 
AGENT NONMEMBER BANK 

The drawer check, order hold bank liable for refusal 
honor it, must establish that the check was duly presented and pay- 
ment refused. Whether presentment check through clearing house 
was sufficient presentment render the drawee bank liable damages 
for wrongfully dishonoring the check was the question discussed 
Geibe Chicago-Lake State Bank, 199 Rep. 514, recent decision 
the Supreme Court Minnesota. The facts were follows: 

The plaintiff, the proprietor barber shop the city Minne- 
apolis, drew the defendant bank check dated October 19, 1921, 
payable the Exchange Bank Marcus. had deposit with the 
defendant bank amount more than sufficient pay the check. The 
payee bank indorsed the check the First National Bank Sioux 
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City, which sent the Midland National Bank Minneapolis. The 
latter bank member the Minneapolis Clearing House. The de- 
fendant bank not member but had that time agreement with 
member bank, the Bankers’ National Bank Minneapolis, under 
which the latter acted its agent clear its checks through the clearing 
house. 

The Midland National Bank received the check October 21st, 
and that day presented through the clearing house. For the 
reason that the defendant’s deposit with the Bankers’ National that 
date was insufficient cover the day’s clearings, the latter refused 
payment the defendant’s checks when the clearing house presented 
them. Pursuant the rules the clearing house, the checks received 
from the Midland National Bank, including the plaintiff’s check, were 
returned that bank. Shortly after o’clock the afternoon the 
bank’s notary attempted present them the defendant bank, but 
the doors were closed and the notary was unable gain admittance. 
returned his bank and the plaintiff’s check was protested. 
result, the plaintiff brought this action recover damages for the 
dishonor his check the theory that such dishonor was impeach- 
ment his credit business. 

The court was the opinion that presentment the 
check through the clearing house was sufficient charge the defendant 
bank with liability for the dishonor. Referring this point, the court 
said: 

view the established practice banks exchange checks and 
adjust balances through the clearing house all cities where there 
one, should held that the presentment check held 
member bank and drawn upon another member bank, when made 
the clearing house accordance with the regulations the clearing 
house association, sufficient presentment subject the drawee bank 
all the consequences which follow matter law whenever 
bank wrongfully refuses pay depositor’s check. Under the 
stances mentioned, and all intents and purposes, the refusal the 
drawee bank make provisional payment its depositor’s check 
dishonor the check. The bank presenting the check the clearing 
house should not required present again the counter the 
drawee bank unless there something the rules the clearing house 
association imposing that duty. should have the right treat 
final the refusal the drawee bank accept the check from the 


manager the clearing house and its return through the clearing 


The defendant argued that was not member the clearing 
house association, and was not bound its rules, and that, therefore, 
had the right insist upon the presentment checks drawn upon 
its banking house during banking hours. disposing this 
argument, the court said: 
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urged that respondent (defendant) was not member 
the clearing house association, and was not bound its rules, and 
that, matter what the law may between member banks, non- 
member bank has the right insist upon the presentment checks 
drawn upon its banking house during banking hours. imagine 
that bank which persisted maintaining that attitude would not long 
enjoy the privilege clearing its checks through the clearing house. 
When, arrangement with member bank, outside bank gains 
admission the clearing house, the member bank becomes its agent, 
and its rights and liabilities should determined applying the 
principles the law agency. See Streissguth Nat. German- 
St. Rep. 213. entering into such agreement the nonmember bank 
becomes party and bound the rules the clearing house 
which has knowledge. Magee Banks and Banking, 354. 

selected the Bankers’ National Bank its agent 
represent the clearing house. chargeable with the consequences 
the acts its agent fairly within the scope the authority conferred. 
While the Bankers’ National continued represent respondent the 
clearing house, Minneapolis banks holding checks drawn upon the 
respondent had the right present them the Bankers’ National for 
payment the clearing house. They were not required take them 
respondent’s banking house and present them there, and respondent 
did not expect them so. infer from the record that October 
respondent was hard-pressed for funds, and was unable, 
least had failed, deposit money enough with its representative 
take its checks. perceive valid reason for holding that 
the presentment appellant’s (plaintiff’s) check the Bankers’ 
National Bank and through the clearing house was not good present- 
ment, that did not have the same effect the check had been 
taken respondent’s bank and presented for payment 


BANK AUTHORIZED PAY FOR MERCHANDISE NOT 
OBLIGED ASCERTAIN QUALITY 


recent decision the Supreme Judicial Court Massachusetts, 
was held that bank, authorized pay for shipments grapes out 
deposit made the purchaser thereof, was authorized make 
payment upon presentation bills lading for shipments the 
grapes without ascertaining whether the grapes were the quality and 
the condition for the contract between the buyer and seller. 
The decision Rinaudo, 143 Rep. 905. The facts were 
follows: 

The plaintiff contracted purchase from Rinaudo ten carloads 
grapes. The contract sale provided, among other things, that all 
the grapes should merchantable quality, free from mildew and 
rain damage, and that the buyer should establish the seller’s favor 
the Bank Italy San Francisco, irrevocable confirmed bank 
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guarantee, authorizing payment $200 for each car grapes when 
ready for shipment, upon delivery bill lading the bank Italy. 

The sum $2,000 was deposited with the Bank Italy, which 
the bank was authorized deliver Rinaudo installments $200 
for each grapes shipped. The bank paid the amount 
the deposit Rinaudo. Subsequently, the plaintiff sued the bank 
recover that amount, alleging that the bank wrongfully paid the deposit 
Rinaudo. 

was alleged the plaintiff that the grapes when shipped were 
not merchantable quality and free from mildew, and that there 
was attached each bill lading from the inspector 
the state California showing that the grapes were mildewed and 
unfit for sale, and that the defendant had notice thereof. 

was held that the plaintiff was not entitled recover. The court 
stated its reasons for the decision follows: 


plain that the bank was authorized presentation the bill 
lading Rinaudo make payment each carload was shipped. 
The bank was under obligation ascertain before making payment, 
whether the grapes were the quality, and the condition called 
for the contract, and the plaintiff not aided the further alle- 
gation relating the certificate inspection. The instructions and 
the contract contained reference any requirement, that the grapes 
were inspected before shipment, and there allegation any 
that the bank entered into any agreement with the 
that would pay Rinaudo only upon presentation inspector’s certifi- 
eates that the grapes were good condition. have assumed thus 
far that drafts described the declaration were drawn the bank 
and this way the plaintiff’s money amounting $2,000 was paid 
Rinaudo. But the bank not alleged have disregarded the instruc-. 
tions the plaintiff, and independent agreement being shown, nor 
negligence the performance any duty owed the 
cannot recover either tort contract the theory deposit 
letter 


CHECK HELD PRESENTED FOR PAYMENT WITHIN 
REASONABLE TIME 

One who accepts check impliedly agrees present for payment 
within reasonable time. What reasonable time depends the 
each case. recent case, Lloyd Mortgage Co. 
Davis, 199 Rep. 869, the Supreme Court North Dakota held 
that the were such show that the holder check 
acted with due diligence presenting for payment. 

appeared that November, 1919, the defendant obtained loan 
$6,000 from the plaintiff, corporation engaged the farm loan 
business. executed and delivered the plaintiff company note 
the sum $6,000 and certain coupon interest notes evidencing the 
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amount the annual interest installments. Each these notes was for 
the sum $360. 

November 30, 1920, the defendant purchased from the Citizen’s 
State Bank Edgeley, North Dakota, cashier’s check for $360, which 
forwarded mail the plaintiff Lamoure payment one 
the interest notes. about miles from Lamoure. When 
the check was purchased, the defendant had deposit the bank 
amount excess $360, and that amount was charged against 
his account. 

The plaintiff received the cashier’s check December and 
the same day, was indorsed and deposited bank. The 
latter transmitted the check mail its correspondent, the First 
national Bank Fargo, which December 2nd, forwarded 
Minneapolis Bank. The last named bank received the check Decem- 
ber 3rd, and immediately mailed bank Edgeley. When the 
check reached that bank, the Citizen’s State Bank was closed, and did 
not thereafter reopen for business. 

Subsequently, the plaintiff brought this action the note for which 
the check was intended payment. The defense was that the cashier’s 
check was accepted absolute payment. was held, however, that 
the absence any special agreement the contrary, the mere 
acceptance the check the plaintiff, was not acceptance 
absolute payment. 

The defendant further contended that the plaintiff was guilty 
negligence failing present the check within reasonable time; and 
that had been presented would have been paid the bank 
issuing it, and consequently, the law implied payment the debt for 
which the check was issued. The court held that the facts the 
ease warranted finding that the plaintiff acted with due diligence 
presenting the check for payment, and affirmed judgment for the 
plaintiff. The court said part: 


reasonable time depends the circumstances each 
ease. determining that question, the time, mode, and place 
receiving the check, and the relations the parties should con- 
sidered. Morse Banks Banking (5th Ed.) Am. Eng. 
Ency. 1041. 

more time taken than fairly required the usual 
course business, special inconvenience and special con- 
sidered, the holder, case failure the bank upon which the check 
drawn, before presentation, should not held suffer the loss.’ 

other words, when debtor transmits check draft 
has right expect that the latter will pursue the ordinary 
course business such matters, and that all that has right 
expect. And, construe the evidence this case, that what the 
plaintiff did with respect the check controversy here.’’ 


Liability Bank Which Collects Check 


Forged Indorsement 


Liability collecting bank owner check received forged in- 
dorsement 


has generally been held that, where bank receives check for 
and, after the check has been collected and the proceeds paid 
over the party from whom the check was received, discovered 
that the indorsement the payee other rightful holder the check 
was forged, the collecting bank liable the true owner the in- 
strument. This conclusion reached the theory that the purchase 
check forged indorsement confers title and, contempla- 
tion law, does not bring about transfer the check. ‘‘No title 
passes with forged indorsement; consequently, possession note 
check) bearing such indorsement, conveys more interest 
the transferee, even though gave value and ignorant the fraud, 
than the forger had, which none all.’’ Buckley Second National 
Bank Jersey City, Law 400. 

Buckley Second National Bank, was held that the payee 
mamed check, which was sent his agent and him wrongfully 
indorsed and cashed bank, which thereafter collected from the 
could recover the amount from the bank which cashed the check 
action for money had and received. was likewise held 
Farmer Peoples’ Bank, 100 Tenn. 187, Rep. 234, that 
which check bearing forgery the payee’s indorsement 
deposited, and which collected the check and paid the proceeds 
the depositor, was liable action the payee. 

Salmon State Bank, Rep. (N. Y.) 324, Supp. 
407, was held that, where checks were deposited for collection the 
bank upon forged payees’ indorsements, and collected 
the defendant, and the drawers subsequently ratified the payments and 
the checks, the payees might, instead suing the drawers, 
maintain action against the defendant bank for the con- 
the checks. 

The case Talbot Bank Rochester, Hill (N. Y.) 295, though 
involved certificate deposit, point. there appeared that 

‘the certificate was stolen from the mails and that, after the payee’s in- 
-dorsement was forged, was deposited the defendant bank and col- 
from the bank which was issued. was held that the de- 
was liable the owner the certificate. 
Where one two joint payees, named check, wrongfully in- 
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dorsed the names both, without the knowledge the other, and de- 
livered bank for which bank collected the check and 
turned the proceeds over the party from whom the check was re- 
ceived, was held that the bank was liable the other payee an! 
action for conversion. Kaufman State Savings Bank, 151 Mich. 65, 
114 Rep. 863. 

many these cases, the collecting bank has reason suspect 
fraud and not position protect itself. But bank should 
placed upon its guard when there offered for collection check 
payable corporation with the request that the proceeds placed 
the credit the individual presenting the check. 

Buena Vista Oil Co. Park Bank Los Angeles, Cal., 180 
Rep. 12, the situation was aptly expressed follows: 


bank without previous dealings with corporation and un- 
acquainted with its officers their powers accept check its terms 
payable the order such corporation, bearing the indorsement only 
the payee’s name its secretary, collect the amount such check, 
place the the person presenting it, refrain from making 
any inquiries the authority such person, permit him withdraw 
such proceeds and escape liability the payee, the face the un- 
contradicted evidence that such person secretary had authority 
act and that the moneys withdrawn were devoted his personal use? 

answer, course, must the negative.’’ 


this case the defendant bank contended ‘‘that would place 
burden upon bank tellers they were compelled exercise judicial 
functions and ascertain the ownership funds represented thousands 
checks which were deposited under similar before plac- 
ing the same the the last indorser. Further, how much 
patronage would bank have were challenge the honesty the 
man making the This was the court’s answer the con- 
tention: ‘‘To our mind, not question the bank’s challenging 
the honesty any one, but the performance duty impressed upon 
law. Desire for ‘patronage,’ while commendable, should not 
encouraged the practice unbusinesslike and irregular transactions.’’ 

Other decisions holding that bank liable case 
this kind are: 

United States Portland Cement Co. United States National Bank, 
Colo. 334, 157 Pac. Rep. 202; 

Indiana Nat. Bank Ind. 85; 

Ellery People’s Bank, 114 Supp. 108; 

Johnson First Nat. Bank Hoboken, Hun (N. Y.) 124; 

Pickle Muse, Tenn. 380, Rep. 919; 

Chism First Nat. Bank, Tenn. 641, Rep. 387. 
The liability individual case this kind the same 
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St. 526. this case debtor the plaintiff mailed her bank draft 
for $100 payable her order. The letter which the draft was en- 
closed was stolen from the mail some person, who forged the plaintiff’s 
indorsement the draft and negotiated the defendant, McKee. 
The defendant collected the money from the bank which was drawn. 
was held that, upon these facts, the defendant was liable the plain- 
tiff for the amount the draft. The rightful owner checks collected 
forged indorsements does not lose his rights against the collecting 
bank following and reclaiming part the proceeds the checks. 
Lindenthal Northwest State Bank, 221 145. 

this case, the indorsements checks payable the plaintiffs were 
forged the plaintiffs’ cashier, who deposited the checks the de- 
fendant bank his credit. later withdrew the proceeds 
vested the money, together with other money real estate. 

When the fraud was discovered, the cashier transferred the real 
estate, which had invested the money, the plaintiffs. The 
property was incumbered with mortgage and the evidence showed that 
the amount the exceeded the market value the cashier’s 
equity the property. was held that the bank was liable the 
plaintiffs for $3,532.33, the difference between the amount the em- 
bezzlement and the value the property turned over the plaintiffs. 
The plaintiffs, accepting the conveyance the real estate, did not 
ratify the cashier’s forgeries deprive the plaintiffs the right 
hold the bank liable. 

The rule this point stated follows Bradley Brigham, 
149 Mass. 141: 


A’s goods are wrongfully taken and sold for sum 
money, has election remedies against and may sue him either 
for the conversion, for the money had and received him; but 
elects sue him for the money had and received, the effect 
ratify the sale act agency and cannot thereafter treat 
the taking the goods wrongful act, but must accept the con- 
sequences his affirmation the sale. 

if, the other hand, pursuing his rights does not show 
intention affirm the taking the sale, but repudiates the same, 
and merely seeks possible follow and reclaim his goods 
their proceeds, whole part, from those into whose hands they 
may have come, this will not have the effect waive the wrongful taking, 
cut him off from his remedy for the original conversion, but will only 
bound apply reduction damages whatever may have re- 


collecting bank, having been held liable this kind, will 
not permitted hold the drawer the checks responsible for the 
amount its loss. Manufacturers’ Bank Prudential Insurance Co., 
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168 Supp. 912, decision the New York Supreme Court. The 
facts this case showed that Bayliss was assistant superintendent 
the defendant insurance company and represented the city 
Cohoes, New York. While the employ the company, evolved 
scheme for acquiring money without doing any legitimate work for it, 
which resulted throwing upon the plaintiff bank loss more than 
$5,000. 

The plan involved the forging death claims against the insurance 
company. The agent would wait until some policy holder desired 
surrender his policy the company for cancelation. Then, instead 
sending the policy for cancelation, would forward the policy along 
with forged physician’s certificate, certificate burial and other 
papers necessary support claim based upon the death the policy 
holder. Upon receiving the company’s check for the amount the 
claim, would forge the payee’s indorsement, indorse the check with 
his name assistant superintendent and then cash the plaintiff bank 
deposit the credit his personal account. some 
apparently for the purpose lending air genuineness the 
transaction, would use ‘‘x’’ mark for the payee’s indorsement 
and sign his name thereto witness. 

all, the agent put through these checks, aggregating $5,541.57 
and for this amount the bank brought suit against the insurance com- 
pany. The plaintiff bank, presumably having been held liable the 
drawee the checks, sought recover from the drawer, the defendant 
insurance company. was sought upon the theory that the 
money was stolen from the bank assistant superintendent the 
defendant and that, therefore, the defendant should make good. 
was held that the bank was not entitled recover. The principal rea- 
sons for deciding against the bank were that the forged indorsements 
the checks did not operate transfer title the bank and that there 
was contractual relation between the bank and the insurance com- 
pany, that say the bank was dealing with Bayliss individual 
and not the agent the insurance company. The bank was under 
obligation give the agent cash credit for the checks. 

There least one decision which, contrary the general rule, 
holds that bank which cashes check drawn upon another bank, upon 
forged indorsement the payee’s signature, not liable the payee. 
Tibby Bros. Glass Co. Farmers’ Merchants’ Bank, 220 Pa. 
Atl. Rep. 280. the decision referred to, appeared that the payee 
the check question had one time kept account the defendant 
bank, but had withdrawn it. bookkeeper the employ the payee 
forged the indorsement the payee upon the check, which was drawn 
upon another bank, and had cashed the defendant, and the defend- 
ant due course collected the check from the drawee. was held that 
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the money thus paid out the drawee bank was its own, and not its 
depositor’s, leaving the depositor’s account intact and way affected 
the payment, and that, while the payee still had right action 
against the drawer upon the original indebtedness, had claim 
against the defendant bank. 

The reasons the court for deciding the question presented 
are found the following paragraph quoted from the court’s opinion: 


this state, there contractual relation between the payee 
unaccepted check and the bank which the check drawn, and 
action will lie the payee his own name against the bank although 
has sufficient funds the drawer the time payment refused. 

The reason why the payee check cannot recover from the 
drawee bank is, shown the that there privity con- 
tract other relations existing between the payee and the bank which 
establishes obligation pay, from which assumption pay 

these checks had been presented the drawee banks and the 
money had been paid the forged indorsements and charged against 
the deposit account the drawers, the plaintiff would have had right 
action against the drawee bank. The plaintiff’s right 
action against the defendant bank not superior its right action 
against the drawee banks. The money paid the defendant the several 
checks was the money the drawee banks which neither the drawers 
the checks nor the plaintiff had any interest, and having been paid 
forged indorsements, may recovered from the defendant the 
paying banks. The defendant, therefore, has received money for 
account the plaintiff company and for which good conscience 


This Pennsylvania decision referred the case United States 
Portland Cement Co. United States National Bank, Colo. 334, 157 
Pac. Rep. 202, holding that collecting bank liable case this 
kind, the following language: 


are aware that the case Tibbey Bros. Glass Co. 
Bank, 220 Pa. Atl. 280, conflict with this conclusion. There 
here, the suit was the payee the checks against intervening 
bank, which had paid them upon forged indorsements and collected the 
amounts from the drawee bank; but cannot subscribe the reasons 
given. They are against the weight authority, and also overlook the 
fact that the acts which the plaintiff seeks ratify were not the drawee 
bank’s acceptance the checks, but their payment, and the intervening 
bank’s collection them.’’ 


Collecting bank not liable where drawer negligent 


action against collecting bank, has been held that the 
lecting bank was not liable where the loss was brought about negli- 
gence the part the drawer the check. Slattery Co. National 
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City Bank New York, 186 Supp. 679. The negligence here con- 
sisted mailing the check the wrong person. 

appeared that the plaintiff company drew check its bank 
New York, payable the order Richards. The check was in- 
tended for party that name Bartlesville, Oklahoma, but, mis- 
take, was mailed person the same name Rockdale, Texas. The 
latter cashed the check bank Texas, which was forwarded 
the defendant, its New York correspondent. The defendant collected 
the check and transmitted the proceeds. The Bartlesville Richards, the 
real payee, assigned his claim the plaintiff and the plaintiff brought 
suit for the amount the check against the defendant bank. was 
held that, under the circumstances, the indorsement the Texas 
Richards was not forgery. was further held that even the indorse- 
ment had been forgery, the plaintiff, its negligence sending the 
check the wrong person, was estopped from asserting that fact 
ground recovery. The plaintiff was, therefore, not entitled recover. 

different conclusion was apparently reached the case Indiana 
National Bank Ind. 85. The plaintiff, this case, was 
pensioner the United States, his pension being payable the pension 
office Indianapolis. March, 1880, there being due the plaintiff 
the sum $582.20, the pension agent drew check for that amount pay- 
able the plaintiff’s order, and sent him, mail. The agent, how- 
ever, mistake addressed the check ‘‘Plainfield, Ind.,’’ instead 
where the plaintiff resided. The check was eventu- 
ally delivered another person whose name was the same the plain- 
tiff’s and wrongfully indorsed the check and collected the 
was held that, the plaintiff could recover the amount the check from 
the bank which was wrongfully indorsed and which collected from 
the drawee. this case, however, the defense negligence the 
drawer mailing the check was not advanced the bank and the 
makes reference the misdirecting the check its opinion. 


q 
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Banking Decisions 


this department are published each month all the important decisions the 
Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


DEPOSITOR CHECK FOR COLLECTION CAN- 
NOT MAINTAIN ACTION AGAINST CORRE- 
SPONDENT BANK FOR NEGLIGENCE 


City Douglas, Ariz. Federal Reserve Bank Dallas, United States 
District Court (Tex.), 300 Fed. Rep. 573 


check deposited for collection the City Douglas the 
First National Bank Douglas was transmitted branch the 
Federal Reserve Bank Dallas for collection. The latter forwarded 
the check direct the drawee and accepted check another bank 
payment thereof. The latter check was not paid because the 
insolvency the drawer and drawee banks. action the 
City Douglas recover the amount the check from the Federal 
Reserve Bank the theory that the bank was negligent forward- 
ing the check the drawee bank and accepting check instead 
cash payment, was held that the plaintiff was not entitled 
maintain the action against the defendant under the rule that the 
bank which check deposited for alone responsible 
the owner, and there liability the part correspondent 
bank the owner. 


Law. the City Douglas, Ariz., against the Federal 
Reserve Bank Dallas. Judgment for defendant. 

Knapp, Boyle Pickett, Douglas, Ariz., and Whitaker Peticolas, 
Paso, Tex., for plaintiff. 

Stroud, Jr., Dallas, Tex., and Turney, Burges, Culwell, 
Holliday Pollard, Paso, Tex., for defendant. 


SMITH, J.—This action law, brought the city 
Douglas, Ariz., municipal corporation, against the Federal Reserve 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 247-278. 
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Bank Dallas, recover $5,000 alleged the amount check 
drawn the county treasurer Cochise county, Ariz., the order 
said city, upon the Central Bank Willeox, Ariz. The check was drawn 
December 22, 1920, and was delivered the city Douglas 
December 24, 1920, which times, and all times December 31, 
1920, the treasurer Cochise county had deposit the Central Bank 
sufficient funds meet said check. 

December 24, 1920, the check was properly indorsed the city 
Douglas and deposited with the First National Bank Douglas, 
Ariz., for collection and The full amount the check was 
said bank entered pass deposit book and delivered 
the city Douglas, which passbook there was printed indorse- 
ment follows: out town items subject final pay- 
ment.’’ There was other contract agreement made between the 
city Douglas and the said First National Bank Douglas than such 
arose impliedly from the aeceptance said bank said check for 
collection, and there was statute the state Arizona upon the 
subject which entered into changed modified said contract any 
respect. 

The First National Bank Douglas was member the Federal 
Reserve banking system created Congress. Said bank immediately 
transmitted said mail the Paso branch the Federal 
Reserve Bank Dallas for collection. was received said branch 
bank December 27, 1920, and was forwarded direct the 
Central Bank Willeox for payment, reaching said drawee bank 
December 30, 1920. Thereupon the Central Bank charged 
the county treasurer Cochise county with the amount the check, 
and payment therefor issued and mailed said Paso branch 
bank, instead cash, its check, drawn the Central Bank 
Phoenix, Ariz., for the sum $6,426.17, which included some small 
items other than said $5,000 

Upon receipt said check the Paso branch bank for- 
warded same the branch bank Los Angeles the Federal Re- 
serve Bank San Francisco for collection. January 1921, said 
Los Angeles branch bank forwarded said check direct the 
Central Bank Phoenix, drawee, for payment, reaching said bank 
January 1921, and was said date protested for non-payment be- 
the want sufficient funds the Central Bank 
with the Central Bank Phoenix cover the check. January 10, 
1921, both these last named banks, being insolvent, closed their doors 
and ceased business. Thereupon the Paso branch bank charged 
the First National Bank Douglas with the amount said $5,000 
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original check, and turn the First National Bank charged the 
account the city Douglas and credited the amount thereof the 
defendant. 

charged the city Douglas, the plaintiff herein, that the 
Paso branch the Federal Reserve Bank Dallas, defendant 
herein, was negligent sending the check direct the drawee, the 
Central Bank and accepting its check pay- 
ment thereof, instead cash. view the conclusion have reached, 
that consider and discuss but one question, and that 
is: Can this action maintained the plaintiff, the city Douglas, 
against the Federal Reserve Bank Dallas? Stating the question 
another form: the First National Bank Douglas, with which the 
check was deposited the city Douglas for collection, alone re- 
sponsible the city, the Federal Reserve Bank Dallas, 
which the check was forwarded for collection the initial bank 
deposit, directly liable the city Douglas? 

Upon this question the state decisions are conflict beyond the pos- 
sibility reconciliation. Some the states, following the ‘‘New York 
rule,’’ called, have held that the initial bank alone responsible 
the owner, and that there direct liability the owner the part 
the correspondent bank. the other hand, many the states, 
following the ‘‘Massachusetts rule,’’ called, have held exactly the 
contrary, viz., that the initial bank, the mere fact deposit for 
collection, authorized employ subagents, who thereupon become 
the agents the owner and directly responsible him for their de- 
faults. Our Supreme Court, after reviewing these two lines decisions, 
approved the ‘‘New York Exchange National Bank Third 
National Bank, 122 276, Sup. Ct. 141, Ed. And this 
decision has been followed the inferior federal courts without ex- 
ception, far have been able ascertain. Taylor Bourinque 
Co. National Bank Ashtabula (D. C.) 262 Fed. 168; First National 
Bank Denver Federal Reserve Bank Kansas City, Mo. (D. C.) 
283 Fed. 700. 

recognized, that this rule may varied changed 
contract, express implied. For instance, was held Federal 
Reserve Bank Malloy, 264 160, Sup Ct. 296, that Florida 
statute controlled the relations the drawee the initial bank de- 
posit with reference which was presumed they dealt with each 
other. that case the deposit for collection was made the state 
Florida, and the court held that this statute ‘‘had the effect import- 
ing the Massachusetts rule into the contract, with the result that the 
initial bank had implied authority intrust the collection the check 
subagent, and that subagent turn another, and the risk 


THE BANKING LAW JOURNAL 819 


any default neglect their part rested upon the think 
that the inference clear that, the absence the Florida statute, 
the court would have applied and the New York rule that 
case, and that there can doubt that the New York rule still pre- 
vails the federal courts. 

Texas the Massachusetts rule now the settled rule decision. 
Arizona the court last resort has not passed upon the question. 
Neither Texas nor Arizona there any legislation affecting the 
question. However, view the question under consideration this 
whatever may the rule decision Texas Arizona, the 
federal court should apply its own rule—the New York rule—inas- 
much the question decided one general commercial law, 
and not the construction application any state statute. Even had 
the Massachusetts rule been established the courts Arizona, where 
the contract was made, the New York rule would still the rule 
decision this court. 

question general commercial law, such the liability 
bank accepting for collection commercial paper, the federal courts 
are not bound decisions the state which the contract was made 
performed; but they must upon their independent judgment 
determine the question liability reference all the authorities. 
Baugh, 149 368, Sup. Ct. 914, Ed. 772; Taylor Bourin- 
que National Bank Ashtabula C.) 262 Fed. 168; Spokane 
Eastern Trust Co. United States Steel Co. (C. A.) 
290 Fed. 884; St. Nicholas Bank State National Bank, 128 26, 
Am. Rep. 574; Liverpool Co. Phenix Ins. Co., 129 
397, Sup. Ct. 469, Ed. 788. This our Supreme Court has done 
the determination this question, and the rule laid down 
must followed this and all other inferior federal courts. And 
under this rule there liability the part the Federal Reserve 
Bank Dallas, defendant, the plaintiff, the city Douglas. 

Counsel for plaintiff contends that the contract for collection the 
check was not the ordinary type, but was varied the special stipula- 
tion printed the pass deposit book which the entry was 
made; that said special stipulation had the effect importing the 
Massachusetts rule into the contract. not think this contention 
sound. This stipulation added nothing the contract and did not take 
anything from it. Checks taken for collection and are always, 
the absence special agreement, subject final payment. 

From what has been said, follows that opinion judgment 
should rendered for and ordered. 


ie 
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TIME FOR PRESENTING THROUGH CLEARING 
HOUSE CHECK RECEIVED AFTER 
BANKING HOURS 


Bistline Benting, Supreme Court Idaho, 228 Pac. Rep. 309 


After the banking hours May 11, 1921, the defendant 
delivered his check the plaintiffs, the check being payable the 
plaintiffs’ order. The plaintiffs deposited the check their bank 
the morning the 12th and was presented the bank 
which was drawn the 13th, through the clearing house. The 
drawee bank, however, suspended business the morning the 
13th and the check was not paid. The plaintiffs thereupon brought 
suit against the defendant the check and was held that the 
check had been presented for payment within reasonable time 
after its issue and that the defendant was, therefore, liable. 


Action Bistline and others, co-partners doing business 
under the firm name the Bistline Lumber Company, against 
Benting. From judgment for plaintiffs, defendant appeals. Affirmed. 
Benting, Pocatello, for appellant. 

White Bentley, Pocatello, for respondents. 


J.—This action was brought recover the amount 
check drawn appellant the Bannock National Bank, 
Pocatello, Idaho, favor respondents, which, reason the bank’s 
failure, was not paid. 

The case was tried before the court without jury the following 
facts stipulated the parties their respective counsel: That the 
plaintiffs are now, and all the time herein mentioned have been, 
partners, doing business under the firm name and style Bistline Lum- 
ber Company Pocatello, Idaho; that the 11th day May, 1921, 
m., Pocatello, Idaho, the defendant made his check 
writing, dated that day, payable the order the plaintiffs, which 
said check the sum $15; that due notice the non-payment 
the check was given the defendant and the payment thereof de- 
manded that the defendant has not paid the same, nor any part thereof, 
and has refused and still refuses pay the same; that the said check, 
drawn the Bannock National Bank May 11th, was deposited with 
the First National Bank Pacatello, Idaho, the bank with which the 
plaintiffs their banking business, the 12th day May, 1921, and 
the 13th day May, 1921, presented the clearing house the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 1076. 
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Commercial Club rooms for payment the Bannock National Bank 
Pocatello, Idaho; that the morning the 13th day May, 1921, the 
Bannock National Bank suspended payment and the said check was not 
accepted the said Bannock National Bank the said clearing house; 
that the Bannock National Bank was able, ready, and willing pay the 
check mentioned the complaint, upon presentation any time during 
banking hours the 12th day May, 1921; that the defendant had 
ample funds the Bannock National Bank from which the said check 
would have been paid, presented any time before the said bank sus- 
pended payment; that the said Bannock National Bank has not paid its 
depositors any part the deposit held the said bank the time pay- 
ment was suspended; that Benting has used due dili- 
gence trying recover from the said Bannock National 
Bank his deposit said bank the time payment 
pended the said bank, and has recovered nothing from said 
that, the said check has not been duly presented for payment, 
Benting has suffered loss the extent $15; that the Bannock 
National Bank just near the place business the plaintiff 
and the place where check was received the First National Bank; 
that the check mentioned the complaint was received plaintiffs, 
Pocatello, Idaho, after banking hours the 11th day May, 1921. The 
district found for plaintiffs, and entered judgment accordingly, 
from which the defendant appeals. 

The case turns upon the question whether the check was presented 
for payment within reasonable time, required 6053, 
6060, which read follows: 


6053. check must presented for payment within reason- 
able time after its issue the drawer will discharged from liability 
thereon, the extent the loss caused the 

6060. determining what ‘reasonable time’ ‘un- 
reasonable time,’ regard had the nature the instrument, 
the usage trade business (if any) with respect such instruments, 
and the facts the particular 

question fact dispute, the determination what 
reasonable diligence presenting check for payment, order 
charge the drawer, one law for the court.’’ Zaloom Ganim, 
Mise. Rep. 36, 129 Supp. 85. 


See, also, Loux Fox. 171 Pa. 68, Atl. 190. 

Appellant contends that, order presented within reasonable 
time, when the holder the check and the drawee bank are the same 
city, the check must presented before the close banking hours 
the day after received. Daniel Neg. Instruments, 1590, 
1784. contends that, since the check was received May 11th, due 
diligence required presented for payment May 12th. will 
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noticed that the check was received May 11th, after banking hours, 
and could not have been presented that day. 

has been held that, when check has been received after banking 
hours, deposited the payee with his own bank the next day, and 
presented that bank the drawee bank the clearing house the 
following day, the presentment within reasonable time, required 
the statute. Loux Fox, supra; Willis Finley, 173 Pa. 28, 
Atl. 213; Zaloom Ganim, supra. Contra, Edmisten Herpolsheimer, 
Neb. 94, 138, 934, but see dissenting opinion. 
approve the above rule which properly recognizes the general busi- 
ness custom depositing checks the payee’s bank for collection, in- 
stead presenting them person the drawee bank. Since deposit 
presentment can made after banking hours, the day the check 
received should not counted, received after banking hours. 
Applying the above rule the facts this case, conclude that the 
district court did not err finding that the presentment was within 
reasonable time. 

Appellant also contends the stipulation does not show that the clear- 
ing house was the agent the drawee bank, and that presentment 
therefore constituted presentment that bank. The stipulation silent 
this matter. But presentment not required where the drawee 
bank closes its doors before the expiration reasonable time. Under 
such presentment would idle, useless act, and this 
the law never requires. The drawee bank suspended payment the 
morning May 13th, before the expiration reasonable time for pre- 
sentment. Therefore presentment was unnecessary order hold the 
drawer, and defect method place presentment becomes im- 
material. have examined the other specifications error, and con- 
they are not well taken. 

The judgment affirmed, with cost respondents. 


BANK ADMITTING FRAUDULENT INCEPTION 
NOTE MUST PROVE GOOD FAITH 


Republic National Bank St. Louis Bobo; Same Tucker, Supreme 
Court Michigan, 198 Rep. 176 


The plaintiff bank brought two actions certain promissory 
notes that were tried together. The defendant each gave his 
note payment for shares stock the General Refining Com- 
pany. Both defendants refused pay the notes the ground that 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 509. 
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they were obtained false representations concerning the financial 
condition the company. The plaintiff admitted that there was 
fraud the inception the notes, but insisted that had purchased 
the notes for value without notice the fraud. 

was held that since the plaintiff had admitted that the notes 
were procured fraud the burden was upon prove that was 
bona fide holder for value. The plaintiff offered certain evidence 
prove that took the notes without any notice fraud the in- 
ception thereof, any defense them. appeared, however, 
that the General Refining Company, the payee the notes, was 
customer the plaintiff bank, and was indebted it, although 
did not appear that the indebtedness was due. When the notes were 
purchased cashier’s check was drawn covering them and other 
notes purchased the same time, and the amount thereof was 
once deposited with the plaintiff the name John Ryan 
trustee. Ryan was the president the refining company.. did 
not appear that this deposit had ever been checked against with- 
drawn from the bank. 

was held that view these did not appear 
that the plaintiff paid value for the notes. The plaintiff, therefore, 
having failed prove itself bona fide holder for value was not 
entitled recover the notes. Accordingly judgment for the 
defendants was affirmed. 


Two actions the Republic National Bank St. Louis against 
Walter Bobo and against Frederick Tucker, respectively. Judg- 
ments for defendants and plaintiff brings error. Affirmed. 

Leland Sabin, Battle Creek, for appellant. 

Burritt Hamilton, Battle Creek, for appellees. 


BIRD, J.—These cases were tried together. Both involve the con- 
sideration paid for oil stock. Both defendants gave their promissory 
notes for certain shares stock the General Refining Company. They 
refused pay the notes the ground that they were obtained false 
representations concerning the financial condition the company. The 
plaintiff admitted the trial, for the purpose these suits, that there 
was fraud the inception the notes; but insisted had knowl- 
edge the fraud when they were purchased, and that they were pur- 


chased for value, and therefore they were holders due course. 


question bona fides the only important question the case. The 
case was heard the trial court without the aid jury, and judg- 
ment was rendered for defendants. 

Was plaintiff the holder these notes due course? the con- 
sideration this question must start out with the understanding 
that the burden proof was plaintiff show was holder 
good faith for value, the ordinary rule being reversed reason 
plaintiff’s admission that there was fraud the inception the notes. 
1915, 6100; Schweyer, ete. Mellon, 196 Mich. 590, 162 
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1006 Thompson Village Mecosta, 127 Mich. 522, 1044; 
Merchants’ Nat. Bk. Wadsworth, 166 Mich. 528, 131 1108; 
People’s State Miller, 185 Mich. 565, 152 257, 
1033. 

support its claim bona fides plaintiff took the deposition 
two witnesses St. Louis. Witness Bradley was one the vice- 
presidents plaintiff bank and member the discount committee. 
Mr. O’Halloran, another witness, was director, member the discount 
committee, and local attorney for the bank. Both testified that the 
time purchase they had knowledge any fraud the inception 
the notes, nor any defense them. Before purchasing the notes, 
the bank made inquiries two banks Battle Creek the moral 
and financial standing the defendants. The replies received there- 
from were favorable one defendant, but rather unfavorable 
the financial standing the other. further appears that the General 

Refining Company was customer plaintiff, and that was indebted 
the bank but does not appear that the indebtedness was due. When 
the notes were purchased check was drawn therefor covering 
these and other notes purchased, and that amount was once deposited 
with plaintiff the name John Ryan trustee; Mr. Ryan being 

the president the General Refining Company. did not appear that 
this deposit had ever been checked out withdrawn from the bank, 

although the trial court made the inquiry. Counsel for defendant argues 
that under these does not appear that plaintiff paid 

for the notes. support this argument counsel cites the follow- 

ing cases: Drovers’ National Bank Blue, 110 Mich. 31, 

1105, Am. St. Rep. 327; Central Sav. Bank Trust Co. Stotter, 

207 Mich. 329, 174 142. 

the first case cited was said: 


testimony shows that money valuable thing passed the 
time the purchase. mere credit was given the bank for the 
note—a promise pay, other words. And there nothing show 
that this credit was ever drawn upon, that the which 
became part was exhausted, before the maturity the note, before 
notice the fraud. This did not show the bank purchaser for 
-value, within the authorities. 


This holding cited and approved Central Savings Bank Trust 
Co. Stotter, supra. 


very clear statement the principle that— 


bank discounts paper for depositor, and gives him credit 
upon its books for the proceeds such paper, not bona fide holder 
for value, protected against infirmities the paper, unless, 
addition the mere fact crediting the depositor with the proceeds 
the paper, some other and valuable consideration passes. Such 
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transaction simply creates the relation debtor and creditor between 
the bank and the depositor, and long that relation continues and the 
deposit not drawn out the bank stands the same position the 
original party whom the paper was made payable, even though the 
bank took the paper before maturity and without notice. giving 
the indorser his deposit account the bank effect agrees 
pay him that amount money demand check order, and 
parts with nothing value. long the amount thus credited re- 
mains undrawn the depositor, the bank, receives notice the 


fraud, still position return the note the depositor 


the credit. The proposition rests the plainest principles 
justice, and manner impairs the desired negotiability and security 

The testimony failed show that the consideration these notes 
ever passed from the General Refining Company Ryan, its president, 
any other person. The deposit showing Ryan trustee indicates 
that the money did not belong him. From these facts think may 
safely assumed that the money belonged the General Refining Com- 
pany. These and other facts prompted the trial court suggest that— 

the proof not conclusive might desired, think 
the fair and reasonable drawn from the record this 
ease that these notes were discounted for the sole purpose 
the funds thus obtained upon the obligation the General Refining 
Company and that the funds were placed the name the president 
said company trustee either for the purpose making appear 
that the plaintiff was holder due course, for the purpose with- 
holding the obligation the General Refining Company until 
the funds were actually received from the collection the respective 

are the opinion that the state the proofs justified these 
inferences. 

are impressed that considerable haze overhangs the testimony 
bearing the good faith plaintiff the purchase these notes. 
Serious questions doubt have been raised which might have been 
and removed had the testimony Mr. Brown, the president, 
the some executive officer the bank been taken. was 
just easy take the testimony some executive officer who could 
explain this deposit was take the testimony some one who had 
knowledge it. Neither the witnesses, whose testimony was 
taken, was executive officer the bank. Neither appeared know 
the agreement under which the deposit the name the president was 
made. fact, the testimony necessary clear the matter was all 
within the easy reach plaintiff. Not having seen fit furnish the 
testimony which was possessed of, think the court reached very 
proper conclusion proof which rested upon show its good faith 
and that paid value therefor. 

The judgment the trial court affirmed. 
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CUSTOMER BANKRUPT STOCK BROKERS 
HELD ENTITLED IMPRESS TRUST 
DEPOSIT DUE CHECK GIVEN 
FOR STOCK NEVER DELIVERED 


Shapiro Bros., parte Lyden, United States District Court 
(N. Y.), 298 Fed. Rep. 196 


Norah Lyden, the claimant, gave Shapiro Bros., who were 
stockbrokers without seats any exchange, order buy 100 
shares stock and bond. They gave orders purchase Con- 
solidated Exchange broker, who executed the order for the stock and 
transmitted the order for the bond Stock Exchange broker, who 
executed it. The claimant then gave Shapiro Bros. check for the 
purchase price. The check was deposited their their 
bank the same day that petition against them 
was filed. The Consolidated Exchange broker and the Stock Ex- 
change broker closed out the account Shapiro Bros., and neither 
the stock nor the bond was ever delivered the claimant. 

The bankrupt’s account showed balance the close busi- 
ness which was due entirely the claimant’s check. She claimed 
entitled such balance the theory that the money was given 
the bankrupts specified trust never fulfilled. Her claim was 
opposed the receiver Shapiro Bros. was held that she was 
entitled the balance. 


Bankruptey. the matter Shapiro Bros., bankrupts. 
motion confirm report special master denying 
petition reclamation Norah Lyden against the receiver. Motion 


Dennie Keller, New York City, for claimant. 
Jerome Jackson, New York for receiver. 


LEARNED HAND, J.—The bankrupts were stockbrokers, with- 
out seats any exchange. The claimant gave them order buy 
for her 100 shares stock and bond. This they executed giving 
orders purchase Consolidated Exchange broker, who executed 
the order for the stock and transmitted the order for the bond 
Stock Exchange broker, who executed it. The bankrupts then gave 
the claimant ‘‘confirmations’’ and asked for the purchase price. She 
sent them check, which was twice dishonored, but eventually certified 
the drawee, and deposited their credit their bank. Petition was 
filed against them the same day, and the Consolidated Exchange broker 


similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 130. 
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closed out their account and directed the Stock Exchange broker 
the same. Neither stock nor bond had ever been delivered. The bank- 
rupt’s account showed balance the close business, which may 
regarded due entirely her check, and which she claims the theory 
that the money was given the bankrupts specific trust never 
fulfilled. 

When broker’s customer deposits money pay for securities pur- 
chased, must confess would have seemed very clear that 
was not intended held trust apply their purchase price. 
assuming that the order has been executed, and that the broker 
stands charged with debt for the price and vested with claim 
the securities. receiving check, had not supposed that was 
any sense bound keep its proceeds intact and devote them the 
payment his debt for the securities. Rather was free use 
the funds generally, and stood bound deliver the securities free and 
Everything stood debit and credit, save that held the 
securities trust. 

broker for embezzlement was sustained because 
misapplied the proceeds such check, and while, course, the 
case not authoritative here, follow our own notions com- 
mercial law, should not easily disregard the decision court such 
high authority. Even though should not follow it, stood alone, 
think bound the decision the Cireuit Court Appeals for 
this circuit Bolognesi, 254 Fed. 770, 166 216. There the 
bankrupts were bankers and received depositors’ funds buy foreign 
drafts. They failed before the drafts were purchased, and the customers 
were allowed impress trust upon their general account, into which 
the purchase money had gone. There can more reason for doing 
than for impressing trust the account here. 

Wettengel, 238 Fed. Rep. 798, 151 648, distinguish- 
able, because there the brokers ‘‘bucketed’’ the customer’s order and 
never got any right receive the money all. was impressed with 
trust, because was fraudulently received. Judge Holt Tracy 
(D. C.) 185 Fed. 844, ruled the customer’s favor case indistin- 
guishable from that now bar. Brown, 175 Fed. 769, 
345 (C. 2), the broker had bought the stock and then con- 
verted it. The case decides that the customer may not rescind for the 
broker’s failure deliver and follow the consideration. And yet 
curious result, the consideration originally treated deposit 
trust, that the failure performance certainly in- 
not only purchase, but delivery—should not allow rescission. 

While should have sided with the receiver, the point had been 
res integra, feel bound accept the authority the cases cited, and 
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leave higher court, where perhaps the receiver may conclude 
go, make any change rule which seems cover the 
bar. The claimant may take order for the balance the ac- 


eount the close business. 


the argument the claim the balance received from the Con- 
solidated Exchange broker was not pressed. untenable. 


TRANSFEREE TRADE ACCEPTANCE OMIT- 
TING NAME DRAWEE NOT HOLDER 
DUE COURSE 


Clay Funkhouser Banking Co. Dobyns, St. Louis, Mo., Court 
Appeals, 255 Rep. 946 


The plaintiff bank brought this action two bills exchange 
the form trade acceptances. The defendants were the ac- 
ceptors the bills. They contended that their the 
instruments was procured fraudulent representations the part 
the drawer; that their acceptance was wholly without considera- 
tion; that the instruments were negotiated breach faith, and 
under such amount fraud. The defendants 
offered testimony tending prove these facts. The plaintiff claimed 
holder due course the instruments. Testimony its 
behalf showed that took the instruments before maturity 
lateral security for loan made the drawer and without notice 
any defense thereto. 

was held that since drawee was named upon the face 
either the instruments they were incomplete state and the 
plaintiff did not, when the instruments were transferred it, be- 
come holder due course within the meaning the Negotiable 
Instruments Law, which provides that holder due course one 
who has taken instrument complete and regular its face. 
the plaintiff offered proof controvert the testimony adduced 
the defendants, was held that the latter were entitled directed 
verdict their favor. 


Action the Clay Funkhouser Banking Company against Ralph 


Dobyns and another. Judgment for defendants, and plaintiff appeals. 
Affirmed. 


similar decisions see Banking Law Journal Digest (Third 
Edition, 1276. 


Fry Fry, Mexico, Mo., for appellant. 
Rodgers Buffington, Mexico, Mo., for respondents. 
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ALLEN, J.—This action upon two bills exchange, re- 
ferred the evidence trade acceptances. The two instruments are 
identical form, and set one them out below follows: 


10.06 


$260.06 Mexico, Mo., April 1921. 
hundred and eighty days from date hereof, pay the order 
the Producers’ Consolidated Oil Company, $250 the office Sav- 
ings Bank Mexico, Mo., for petroleum products sold drawee. With 
interest hereon the rate per cent. from date. 


Producers’ Consolidated Oil Company, 
Written across the face each instrument, the left end thereof, 
the following: 
April 1921. This obligation arises out the actual 
purchase goods from the drawer. 
Ralph Dobyns, 
The the plaintiff bank against the two acceptors, Dobyns 
and Hendrix, plaintiff claiming holder due course. The de- 
fense that the acceptance the instruments defendants was pro- 
cured false and fraudulent representations the part the drawer 
thereof; that the acceptance defendants was wholly without con- 
sideration that the instruments were negotiated breach faith, and 
appears from the testimony plaintiff’s behalf that plaintiff 


the instruments before maturity, receiving them collateral 


security for loan made the drawer, the Producers’ Consolidated Oil 
Company. And further appears from plaintiff’s evidence that plain- 
tiff bank took the instruments without notice the defense now as- 
serted these defendants. 

The testimony defendants’ behalf tends show that they ac- 
cepted these instruments upon the agreement the Producers’ Con- 
solidated Oil Company that would erect oil pumping and filling 
station Mexico, Mo., and that defendants would receive certain 
coupon books entitling them receive gas and oil from such station 
reduced rate. appears, without dispute, that such gasoline and oil 
station was never completed; that the company became bankrupt, and 
defendants received nothing whatsoever the transaction. further 
appears that the instruments were accepted the defendants upon the 
agreement the drawer that they would placed the Mexico 
Savings Bank with the coupon books delivered defendants, there 
remain until defendants had used the amount gas and oil called 
for such coupons. 
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the close the entire case the trial court peremptorily directed 
verdict for the defendants, which was accordingly returned the 
jury. From judgment entered this verdict the plaintiff has ap- 
pealed. 

thus directing verdict the trial court evidently proceeded upon 
the theory that neither the instruments sued upon was complete and 
regular upon its face when negotiated, since the name the drawee did 
not appear therein, and that consequently the plaintiff did not and 
not become holder thereof due course under the statute. And 
such the contention learned counsel for defendants, respondents 
here. This contention, think, must upheld. Section 838 our 
Negotiable Instruments Law, e., section 838 the Revised Statutes 
1919, provides follows: 


holder due course holder who has taken the instrument 
under the following conditions: (1) That complete and regular 
upon its face. 

Other sections our Negotiable Instruments Law are referred 
respondents this connection, but deem unnecessary advert 
thereto. drawee named upon the face either these instru- 
ments; the place intended for the name the drawee being left blank. 
true that these defendants accepted the instruments accept- 
ance written across the face each thereof, and not disputed that 
they thereby became liable the drawer, any subsequent holder, 
subject, however, any defenses they might have against the drawer 
but regard clear that since the instruments remained this 
incomplete state and were thus negotiated, and indeed thus sued upon, 


neither this plaintiff nor any other person taking them, when thus 


and irregular, could become holder due course under 
section 838, supra. 

behalf plaintiff, appellant here, argued that though the 
drawee’s name does not appear bill exchange may supplied 
acceptance, such acceptance supplying the defect, and amounting 
admission the acceptor that the person intended, and 
operating estop him from defending that ground, citing Daniel 
Negotiable Instruments (6th Ed.) 486, 497; Cye. 570; Randolph 
Commercial Paper (2d Ed.) 171; Corpus Juris, 299; Wheeler 
Webster, Smith (N. Y.) Watrous Holbrook, Tex. 572. 
The adjudicated cases thus relied upon did not arise under the Negoti- 
able Instruments Law. But apart from this, the rule that the drawee’s 
name may left blank and filled under the implied authority 
do, other cases similar character, does not affect the vital ques- 
tion before us. such blank not fact filled in, and the instrument 
transferred such incomplete state, then, under the positive pro- 
visions section 838, supra, the transferee does not become holder 
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due course, and acquires better right title thereto than the original 
holder. 

this connection are referred plaintiff’s counsel section 
924, Rev. Stat. 1919, providing part follows: 


bill may accepted before has been signed the drawer, 
while otherwise incomplete, when overdue, after has been 

But this section does not aid plaintiff. true that bill may 
accepted when incomplete, but this does not mean that one whom the 
bill transferred while thus incomplete may become holder due 
course. likewise true that bill may accepted after maturity, 
but will not contended that one subsequently taking such overdue 
paper can become holder due course. consequently rule that 
this plaintiff not holder due course. 

follows that these bills exchange were, plaintiff’s hands, sub- 
ject all the defenses which might have been asserted these de- 
fendants against the drawer. The only remaining question whether 
the trial court was warranted peremptorily directing verdict for 
defendants should have submitted the case the jury. are 
the opinion that there was error directing verdict for defendants 
under the The prima facie presumption that the instru- 
ments were supported valid and lawful consideration, upon which 
alone plaintiff’s case rested, was overcome defendants’ proof tending 
show the contrary, and hence disappeared from the case. And, since 
plaintiff offered nothing controvert the testimony thus adduced 
defendants, the latter were entitled directed verdict their favor. 
this connection see Griffith Casualty Co., 290 Mo. 455, 235 
83; Guthrie Holmes, 272 Mo. 215, 198 854, Ann. Cas. 1918D, 
1123; Downs Horton, 287 Mo. 414, 230 103. 

follows that the judgment below should affirmed, and 
ordered. 


BANK’S RIGHT CHARGE BACK UNCOL- 
LECTED CHECK 


Graham National Bank Smyrna, Superior Court Delaware, 
122 Atl. Rep. 


check drawn the Farmers’ Bank Dover, Del., was de- 
posited the plaintiff with the defendant bank for collection. The 
amount the check was credited the plaintiff’s account, but was 


similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 273. 
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subsequently charged against it. The defendant sought explain 
this evidence tending show that had never collected the check 
from the Farmers’ Bank, but had credited the plaintiff’s account with 
the amount thereof because erroneously believed that the check had 
been paid. The credit was reversed, according the defendant’s 
statement, when the check was returned unpaid. 

The plaintiff contended, however, that the check had been col- 
lected the defendant, and that was, therefore, entitled re- 
cover the amount thereof. was left the jury determine 
whether the defendant had collected the check. 

The court instructed the jury that when check deposited for 
collection the bank merely becomes the agent the depositor, and 
the relation debtor and creditor does not arise until the check has 
been collected the bank. The court further said that check, 
deposited for collection, not collected, bank may, general 
rule, reverse cancel credit given such check, whether the 
was given because error provisionally. 


Action Samuel Graham against the National Bank Smyrna. 
Charge jury. 

See, also, 118 Atl. 325. 

Thomas Frame, Jr., and David Reinhardt, all Wilmington, 
for plaintiff. 

Aaron Finger and James Boyce, both Wilmington, for de- 
fendant. 

Action assumpsit, No. 69, March Term, 1921. 

The plaintiff’s evidence tended show that Friday, July 23rd, 
1920, left with the National Bank Smyrna for collection, and 
deposited his account when collected, check drawn one Willam 
Jones the Farmers’ Bank Dover, dated July 24th, 1920, and 
payable the order the plaintiff and one William Rash, partners, 
the name Graham Rash, for $700.00, which said check had been 
duly endorsed that while the said defendant bank reported the plain- 
tiff Saturday, July 24th, that said check was not good, Monday, 
July 26th, reported that had been paid, and that had the money 
arising therefrom; that officer the defendant bank, the request 
the plaintiff, then filled out check, payable the order William 
Rash, for one-half part the amount the Jones check, which 
said check was then deposited Rash’s credit the defendant bank, 
and the check marked paid; that the defendant’s officers later notified 
the plaintiff not draw said deposit for few days because some 
trouble between the Smyrna Bank and the Farmers’ Bank about the 
payment said check; that said officers, after the notice, repeatedly 
stated the plaintiff that the defendant bank had the money arising 
from the payment said check, and believed that the matter would 
eventually settled, that could draw his money; that the amount 
said check, after being credited plaintiff’s account, was subse- 
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quently charged against the defendant bank; that said check was 
eventually returned him the defendant, though not until August 
1st, 1922; that the defendant bank cleared directly with the Farmers’ 
Bank and the $700.00 item was July, 1920, and for long time there- 
after, charged against the Farmers’ Bank their settlements; that the 
amount said check was never paid the plaintiff, the amount due 
thereon being $700.00 with interest from August 1920. 

The defendant’s evidence tended show that never collected the 
Jones check from the Farmers’ Bank; that the statement made the 
plaintiff Monday, July 26th, 1920, was based the receipt credit 
memorandum from the Farmers’ Bank, which the defendant construed 
mean that said Jones check had been paid the bank; that 
later mail, the same day, said check was returned the defendant 
bank the Farmers’ Bank for that the receipt this 
memorandum the amount said check was credited ac- 
count, but such was reversed the books the defendant bank 
and charged against plaintiff’s account Tuesday, July 27th, 1920, 
and Wednesday, July 28th, his book was balanced and delivered 
him, and was notified not draw the credit arising from the 
‘deposit said check; that Wednesday, July 28th, Rash was also 
notified the return said check the Smyrna Bank for non- 
payment; that while there was delay returning said check the 
plaintiff never requested its return and such delay was due its 
having been sent back and forth between the defendant bank and the 
Farmers’ Bank, owing the contention between them and the effort 
the defendant bank assist the plaintiff its collection; that 
July, 1920, and for some time thereafter, the amount the Jones check 
was charged against the Farmers’ Bank its settlement with the de- 
fendant bank; that the Farmers’ Bank did not collect this check and 
denied that did more than merely acknowledge its receipt for collec- 
tion; that the charge the amount this check the settlement be- 
tween these banks was, therefore, against the consent the Farmers’ 
Bank, and the defendant was finally forced reverse such charge 
the Farmers’ Bank denied its correctness, and refused pay said check 
because had not collected from Jones, and that the credit plain- 
tiff’s account was, therefore, due error. 

The plaintiff declared the common counts, including money had 
and received, account stated, money due and payable from the de- 
fendant the plaintiff, and for interest thereon. 


HARRINGTON, J., charging the jury: 

The plaintiff contends: 

That the Jones check for $700.00 was collected the defendant 
bank 


{| 
4 
4 
| 
| 
{ 
\ 
| 
4 
4 
| 


834 THE BANKING LAW JOURNAL 


2d. That even the defendant bank did not collect said check was 
estopped deny that had collected it. 

The defendant denies that collected said check that the law 
estoppel applies. 

admitted the plaintiff that the check was deposited the 
defendant bank for collection. Where money deposited bank 
the relation debtor and creditor arises, and the bank, like any other 
debtor, owes the depositor the amount its deposit. National Dredging 
Co. Farmers’ Bank, Pennewill, 580, 589, Atl. 607, 
(N. S.) 593, Am. St. Rep. 158; People’s National Bank, 
Rhoades, Boyce, 65, Atl. 409. 

Where, however, check deposited for collection, the bank merely 
becomes the agent the depositor, and the relation debtor and 
does not arise until the check deposited shall have been 
the bank. 

admitted the plaintiff that check, deposited for col- 
lection, not collected, that bank may, general rule, reverse 
credit given such check, whether such credit given be- 

Michie Banks and Banking, page 1374, section 156(1), 
this subject, says: 


well established rule that where negotiable paper deposited 
with bank for the purpose collection, the relation principal and 
agent thereby created between the depositor and the bank, and not 
the relation and debtor. The bank becomes the agent the 
holder payee, not the drawer maker. bank, having received 
paper for collection, does not owe the amount thereof the sender 
until collected, and though may enter credit its books therefor, 
such may treated provisional the paper afterwards 
dishonored, and may cancel the 


The same proposition well stated Jefferson County Savings 
Bank Hendrix, 147 Ala. 670, South. 295, (N. 246: 


bank, which receives check for collection, and enters the face 
deposit credit its owner, becomes the agent the owner 
collect it. the collection made, the relation depositor and banker 
consummated. the collection not made, the bank’s right charge 
off the deposit 


See, also, the same effect, Security Savings Trust Co. King, 
Or. 228, Pac. 465; Bank Brightwell, 148 Mo. 358, 
994, Am. St. Rep. 608; and Morse Banks and Banking, 214 
and 237. 

That money paid depositor under the mistaken belief that check 
deposited for collection has been paid, may recovered the bank 
under ordinary circumstances, also clear. Michie Banks and 
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Banking, vol. 1453; Morse Banks and Banking, 249; Security 
Savings Trust Co. King, Or. 228, 465. 

The ordinary duty bank, receiving paper for collection, extends 
further than make proper demand for payment; sometimes, 
cases non-payment, take such further action protest and notice 
may necessary preserve the liabilities all parties such 
paper, and also, cases non-payment ultimately return the paper 
the depositor, account him for the amount it. Corpus 
Juris, 605, 609; Harris National Reserved Bank (Sup.) 132 
Supp. 794; National Reserved Bank National Bank Repub., 172 

not denied the plaintiff that the check question was re- 
turned him, nor contended that was prejudiced the delay 
returning it, that the defendant any other respect failed per- 
form its duties toward him. 

The question for you determine, therefore, whether the plaintiff 
collected and received the money the Jones check. 

Even you believe that the general balance between the defendant 
and the Farmers’ Bank was favor the defendant bank July, 
1920, and that the defendant for time, and without the consent the 
Farmers’ Bank charged its accounts the $700.00 item against that 
bank its settlements with it, that alone would not constitute 
collection said item from the Farmers’ Bank payment that 
bank the defendant especially, you further believe that said charge 
against the Farmers’ Bank was subsequently reversed because that bank 
had not collected said Jones check, and therefore, because the charge 
being error. true that under the law estoppel may 
arise where money has not actually been collected when the bank, with 
which the check has been deposited for that purpose, may not per- 
mitted deny its assertion that has made such collection. 

Equitable estoppel, estoppel pais, based the ground 
promoting equity and justice the individual case preventing the 
assertion rights under general technical rules law when would 
contrary equity and good conscience prove the truth. 
1116; Lewis Coxe, Har. 401. 

administered only favor the one who, without negligence 
his part, has been actually misled through the act, admission 
representation another; that is, favor one who has been in- 
duced alter his line conduct with respect the subject matter 
controversy have foregone some right some remedy which 
otherwise would have taken. 

The Court are the opinion that the law estoppel not applicable 
this case because essential that one party should have relied upon 
the conduct representation the other and should have been in- 
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duced such conduct representation put himself such position 
that would injured the other should allowed repudiate his 
action. not claimed that these elements are shown the testimony. 
Jones Savin, Boyce, 68, Atl. 756; Id., Boyce, 180, Atl. 591; 
Marvel Ortlip, Del. Ch. 42. 

support his contention that the law estoppel applicable 
this case, the plaintiff relies Harley Eleventh Ward Bank, Daly 
(N. Y.) 476, where the plaintiff recovered account stated. 
examination that case shows that differs very materially its facts 
from this case. It, therefore, does not support the plaintiff’s contention 
that the law estoppel applies here. 

all civil the plaintiff must prove his case the weight 
preponderance the evidence. this, however, not mean 
the mere number witnesses, but the weight the evidence under 
all the facts and proved. 

have already stated, the question for you determine 
whether the defendant collected and received the money the Jones 
check. 

If, after fully considering the evidence, you believe that the defendant 
bank did collect and receive the money such check for $700.00, your 
verdict should for the plaintiff for the amount collected, with interest. 
If, however, you believe that such money was not collected the de- 
fendant, and that any statements that may have been made that 
did collect it, any were made, were erroneous, your verdict should 
for the defendant. 


BANK LIMITING LIABILITY BY-LAWS 
LIABLE FOR PAYING DEPOSIT 
WRONG PERSON ONLY WHEN 
NEGLIGENT 


Koutsis Zion’s Savings Bank Trust Co., Supreme Court Utah, 
225 Pac. Rep. 339 


this brought recover $350 deposited the plaintiff 
the defendant bank, appeared that the plaintiff, Greek, when 
opened his account signed signature card containing agree- 
ment that his account should subject the existing by-laws the 
bank, printed the passbook issued it. was given pass- 
book which the by-laws were printed. Among other things the by- 
laws provided that all payments issued persons producing pass- 
books should valid payments discharge the bank. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
1924) 1121. 
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Thereafter, person described foreigner presented the 
bank’s paying teller the plaintiff’s passbook and regular form 
printed receipt signed with the plaintiff’s name, and requested pay- 
ment $350. The paying teller did not know either the plaintiff 
the person presenting the passbook, and the receipt was not signed 
his presence. compared the signature the receipt with the 
plaintiff’s signature the signature card, and being satisfied, paid 
the amount requested. 

appeal from judgment for the plaintiff was held that the 
plaintiff was bound the by-laws the bank even though was 
unable read, but that the by-laws would relieve the bank from 
liability for payment the wrong person only was free from 
negligence. was further held that the plaintiff’s right recover 
depended upon whether not the bank exercised ordinary care 
paying out the money deposit, and that this was the only ques- 
tion that should have been submitted the jury. The trial court’s 
instruction the jury that the absence modifying agreement 
savings bank absolutely bound pay only the depositor his 
attorney, was held erroneous and prejudicial, and for that 
reason the judgment appealed from was reversed. 


Action Dan Koutsis against the Zion’s Savings Bank Trust 
Company. Judgment for plaintiff, and defendant appeals. 
and new trial ordered. 

Thomas, Salt Lake City, for appellant. 

John Tobin, Salt Lake City, for respondent. 


CHERRY, J.—This action recover $350 deposited plaintiff 
the savings bank defendant. trial jury resulted verdict 
and judgment for the plaintiff from which defendant has appealed. 

The plaintiff Greek, and testified that could not read write 
anything except his own name. September 16, 1920, opened 
savings account defendant’s bank, which time signed and left 
with the bank signature card, giving his street address, date birth, 
and father’s name, and containing agreement that his account should 
subject the existing by-laws the bank, printed the pass- 
book issued it. was given passbook which the amount his 
deposit was entered and which were printed the by-laws the bank. 
The particular by-laws relating the matters controversy are 
follows: 


See. 14. The depositors shall passbook signify their 
assent the regulations and by-laws this company. 

See. 15. All deposits and all payments shall entered the books 
the company, and duplicate such entries book given the 
which shall his voucher and evidence his property the 

ank 

17. Drafts may made personally order, writing, 
the depositor; but person shall have the right demand any part 
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his savings deposits interest without producing his passbook that 
such payment may entered thereon. 

Sec. 18. The officers the company shall endeavor prevent frauds 
upon the depositor; but all payments persons producing the pass- 
books issued the company shall valid payments discharge the 
company. 

Sec. 21. Passbooks shall returned the bank when the account 
closed; lost, immediate notice must given the bank guard 
against fraud. 


The plaintiff was the bank and made another deposit February 
26, 1921, and July 14, 1921, the total amount his credit was $372.15. 

July 14, 1921, unknown person, described foreigner, ap- 
peared the bank with the plaintiff’s passbook, and, presenting regu- 
lar form printed receipt used for that purpose, which was signed 
plaintiff’s name, requested the payment withdrawal $350. The 
paying teller did not know the plaintiff the person presenting the 
passbook, and the receipt was not signed his presence. took the 
receipt and compared the signature with the plaintiff’s signature 
the signature card, and, being satisfied, paid the amount requested. 
about July 17, 1921, the plaintiff discovered that his passbook 
had been stolen and the next day notified the bank the loss, 
and was informed that $350 had been previously withdrawn, before 
stated. Plaintiff demanded payment his deposit, $350 which was 
refused, and this action followed. 

The action was based the theory the defendant’s negligence. 
The complaint alleges the deposit, the loss plaintiff’s passbook, the 
notice thereof defendant, the information from defendant that $350 
had been paid some unauthorized person, the demand plaintiff for 
payment, and concludes alleging that defendant was negligent 
making proper, careful any investigation concerning the identity 
the person whom the payment was made, and not making 
proper any comparison plaintiff’s handwriting and the handwrit- 
ing the receipt upon which the payment was made. 

The answer, substance, admitted the deposit, notice the loss 
book, and demand plaintiff, and alleged that was engaged ex- 
operating savings bank, with over 30,000 active accounts; 
alleged the necessity for and the adoption its by-laws and the plain- 
tiff’s agreement thereto; alleged the signing plaintiff the signature 
and the delivery him the passbook; and alleged that the pay- 
ment the $350 question was made good faith, the regular 
course business, with all due diligence and according its by-laws, 
person who presented the plaintiff’s passbook and regular receipt 
which plaintiff’s name was signed, and without any negligence 
its part, and that virtue the payment was dis- 
charged from liability. 
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The evidence was without substantial conflict, and disclosed the facts 
hereinbefore stated. Other particulars the evidence will referred 
hereafter. 

the conclusion the evidence the defendant requested the court 
peremptorily instruct the jury find verdict its favor, the re- 
fusal which assigned error. 

contended behalf the bank that the case should not have 
been submitted the jury (1) because according the by-laws, the 
payment made the holder the passbook was valid payment and 
discharged the bank; (2) that there was negligence the part 
the bank. 

think, under the evidence the case, that the plaintiff was bound 
the by-laws the bank. Comp. Laws Utah 1917, 992, authorizes 
savings banks, under certain limitations, prescribe their by-laws 
the time and conditions which repayment made depositors. The 
signed the signature card expressly agreeing the by-laws, 
and addition accepted the passbook, which contained copy the by- 
laws, and kept for nearly year. had previous banking experi- 
ence, and the time question had accounts with two other banks. 
strict accordance with the by-laws, promptly notified the bank 
when his passbook was lost. Under these and the ab- 
sence fraud, could not avoid being bound the by-laws, 
merely saying that could not read and did not know their effect. 

But the by-laws not relieve the bank from liability for payment 
the wrong person unless exercises ordinary care doing. The rule, 


supported numerous cases, very concisely stated 869-871, 
follows: 


very general rule savings banks, which depositors are 
required assent, that payment made person producing the pass- 
book shall discharge the bank; and very generally recognized that 
such rule reasonable, and the bank accordingly held discharged 
such payment, where has exercised proper care, even though 
the payment was made person other than the owner the deposit. 

rule cannot, however, relieve bank from its obligations 
exercise care and diligence prevent payment the wrong person; 
and, where the bank had been negligent this respect, payment does 
not release from liability the true owner the deposit, even 
though the person receiving payment presented the passbook; and the 
same true even though the depositor has neglected give notice 
the loss his passbook, required the rule the bank. 

savings bank, unlike discount bank, bound exercise only 
ordinary care paying out its depositor’s funds, and, such was 


exercised, depositor cannot recover because his funds were paid out 


The question then arises, Was there sufficient evidence defendant’s 
want ordinary care submitted the jury? The paying teller 
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did not know the plaintiff nor the person whom the payment was 
made. The plaintiff Greek, and the man whom the money was 
paid was described The receipt presented was not 
signed the presence the teller, and the amount money 
withdrawn was not written the receipt when presented, but was in- 
serted the teller. The signature the receipt and the signature 
were introduced evidence. While the paying teller testified that 
the similarity the signatures was sufficient convince him the time 
that they were made the same person, admitted that there were 
differences, which his attention was called the trial, which did 
not observe the time payment. the signature card was indorsed 
the street address the plaintiff, the year his birth and his father’s 
name. The paying teller made inquiry the person requesting 
payment these means identification. view these 
stances, are the opinion that there was sufficient evidence 
submitted the jury the question whether the bank exercised 
ordinary care and diligence making the payment question. The 
defendant’s request for directed verdict its favor was properly 
denied. 

The next assignment error urged appellant that— 

court erred refusing instruct the jury that the by-laws 
were force, and that the plaintiff had signed the signature card 
which the by-laws and thereby contract was made which 
was binding upon both 


After the court had instructed the jury, the appellant’s attorney 
orally requested the court give the instruction referred to. The court 
declined give it, which exception was taken. The state the 
record such that the assignment cannot considered. The statute 
(Comp. Laws Utah, 1917, 6803) expressly requires requests for special 

After properly submitting the jury the question whether the 
bank exercised ordinary care, under the circumstances, making the 
payment controversy, the court gave the jury the following in- 


are instructed that, the case other banks, savings 
bank, the absence any modifying agreement, authorized pay 
deposits only the depositor his attorney, or, the case his death, 
his legal representatives, and the bank cannot avoid liability for 
payment made upon forged order one who fraudulently obtained 
possession the deposit book, even showing that such payment was 
made good faith and the exercise ordinary care and accordance 
with the general practice among savings 


proper exception was taken this instruction, and the giving 
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the instruction abstract proposition law; enough say 
that was not applicable the facts this before seen, the 
question whether not there was modifying agreement was not 
open one. The plaintiff, under the admitted facts the case, was bound 
the bank’s by-laws, and the by-laws modified and limited the liability 
the bank. could not held liable except for failure exercise 
ordinary care paying out the money deposit. This was the only 
ground liability submitted the jury. The instruction com- 
plained assumed that the jury might conclude that there was 
modifying agreement and find for the plaintiff, even though the bank 
had exercised ordinary care. Two separate and independent grounds 
recovery were thus submitted the jury. the evidence the bank’s 
failure exercise ordinary care was conclusive, might well that the 
giving the erroneous instruction should disregarded, harmless. 
But the evidence that subject was not While sufficient 
submitted the jury, have said, the decisions the jury 
might reasonably have been one way well the other. The instruc- 
tion referred was misleading and erroneous, because the case pre- 
sented situation which the instruction could properly applied. 
Riding (Utah) 224 885. 

judgment cannot stand unless affirmatively appears sup- 
ported legal grounds. this verdict was based upon finding that 
the bank failed exercise ordinary care paying out the money 
ought sustained but rests upon the conclusion that there was 
modifying agreement and the bank was liable, even though ob- 
served ordinary palpably wrong and cannot stand. 

view the instructions, impossible say upon which 
grounds the verdict was based. For these reasons the judgment re- 
versed, and new trial ordered. Costs appellant. 


DELIVERY NOTE CONDITION 


Lafayette National Bank Buffalo Eberly, Supreme Court New 
York, 199 Supp. 787 


action promissory note made the defendant pay- 
able Joseph Stabell, and thereafter the plain- 
tiff bank, the defendant was permitted plead defense that 
the note was given the defendant and accepted the plaintiff 
with the understanding that the defendant would not liable 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 279. 


842 THE BANKING LAW JOURNAL 


the note any time after the amount the indebtedness 
certain company the plaintiff should reduced $100,000 
less, and that such indebtedness had been reduced below $100,000. 
was held that the annexation conditions the delivery the 
note was not oral contradiction the written obligation 
tween the parties others having notice, even though the 
instrument was negotiable. motion for judgment the plead- 
ings the plaintiff was accordingly denied. 


Action the Lafayette National Bank Buffalo against Rueben 
Eberly. Plaintiff’s motion for summary judgment pleadings 
denied. 

Michael Cohn, Buffalo, for plaintiff. 

Lewis Carroll, Buffalo, for defendant. 


EMERY, J.—This application the plaintiff for summary 
judgment the pleadings. The plaintiff alleges the making 
promissory note the defendant for the sum $12,500 favor 
Joseph Stabell and thereafter discounted the plaintiff. The 
answer admits the making and delivery the note the defend- 
ant. denies that the plaintiff the holder for value and that there 
anything due the planitiff from the defendant. The answer also 
contains affirmative defense that the time the making 
the note the Stabell Company was indebted the plaintiff the 
sum $100,000 and was urgent need additional funds finance 
its operation; that the plaintiff was unwilling extend its credit fur- 
ther unless the Stabell Company should deliver plaintiff note made 
indorsed third party acceptable the plaintiff; that the note 
issue was accordingly given the defendant and accepted the 
plaintiff the understanding that the defendant would released 
from the obligation, and not liable thereon any time when and 
after the amount the indebtedness the Stabell Company plain- 
tiff should paid down $100,000 less; that such indebtedness 
the Stabell Company the plaintiff was paid down below $100,- 
000. The defendant’s answer demands that released and dis- 
from any and all liability the note. 

agree with the plaintiff’s contention that the affirmative de- 
fense set forth the defendant’s answer seeks change alter 
the terms written instrument. alleges that the note was made 
and delivered upon certain conditions. The annexing conditions 
the delivery not oral contradiction the written obligation 
between the parties others having notice, even though the 
instrument negotiable. Delivery makes the obligation operative and 
the extent the operation the instrument may limited the 
conditions which delivery made rights third parties, with- 
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out notice, not intervene. Smith Dotterweich, 200 299, 
the trial 


Motion denies, with $10 costs. 


FAILURE BANK AFTER GIVING DRAFT 
PAYMENT CHECKS DRAWN 


Chetopa State Bank Farmers’ Merchants’ State Bank, Supreme 
Court Kansas, 218 Pac. Rep. 1000 


The plaintiff, the Chetopa State Bank, received from its Kansas 
City correspondent checks drawn the various Chetopa banks 
the defendant, the Farmers’ Merchants’ State Bank. 
payment therefor, sent its draft the Kansas City bank. 
The plaintiff also held checks drawn the defendant bank which 
had received over its counter. the time clearing pre- 
sented these checks, and, the amount the checks was ex- 
cess the checks held the defendant against it, the defendant 
gave the plaintiff draft drawn the defendant’s Kansas City 
for the amount the excess. 

The check was presented for payment Kansas City and pro- 
tested for nonpayment the day when the defendant bank was 
taken charge the bank The plaintiff then 
brought this action against the receiver the defendant bank 
have its claim for the amount the draft declared preferred 
lien upon the assets the hands the receiver. 

was held that the relation created between the plaintiff and 
the defendant the issuance the draft was that debtor and 
and not that trustee and beneficiary. Therefore, 
was held that the plaintiff was entitled judgment allowing its 
general creditor but not preferred creditor. 


Action the Chetopa State Bank against the Farmers’ Mer- 
chants’ State Bank and Curry, receiver (Lewis Wilson, sub- 


stituted). From judgment for plaintiff, defendants appealed. Re- 
versed, with directions. 


Elmer Columbia, Oswego, for appellants. 
Neale, Chetopa, for appellee. 


HARVEY, J.—This action against receiver state bank 
for the amount draft issued the bank before the receiver was 
appointed and have the same declared preferred lien upon the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 


1924) 271. 
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assets the hands the receiver. There was trial the court, 
which rendered judgment for plaintiff prayed. The defendant has 
appealed, and concedes that the claim should allowed, but objects 
that part the judgment making preferred claim. 

There not much controversy about the facts. the time the 
draft question was issued there were three banks Chetopa—a 
national bank, the Chetopa State Bank, plaintiff herein, and the 
Farmers’ Merchants’ State Bank, for which receiver was later 
appointed defendant herein. September 13, 1922, the Chetopa 
State Bank received from its Kansas City correspondent, the Commerce 
Trust Company, checks aggregating $2,801.01, which had been drawn 
upon the Chetopa banks, and sent the Commerce Trust Company 
payment therefor its draft for that amount. Some these checks, 
the exact amount not shown, had been drawn upon the Farmers’ 
Merchants’ State Bank. the same day representatives the 
three banks met the National bank for the purpose clearing 
checks each had upon the other. The representative the Chetopa 
State Bank had with him all checks which that bank had which had 
been drawn upon the Farmers’ Merchants’ State Bank. Some 
these were among the checks received that morning from its 
Kansas City correspondent and some them were checks which 
had taken over its own counter during the day. The representative 
the Farmers’ Merchants’ State Bank had with him such checks 
that bank had which had been drawn upon the Chetopa State 
Bank. clearing the there was balance due the Chetopa 
State Bank from the Farmers’ Merchants’ State Bank $2,039.81, 
and the Farmers’ Merchants’ State Bank gave the Chetopa State 
Bank draft for that amount, drawn its Kansas City correspondent, 
the Commonwealth National Bank. Through some oversight this draft 
was not completed protecting the same with the protectograph. 
was sent Kansas City, but because its incomplete condition 
was returned for correction, and was corrected the Farmers’ 
Merchants’ State Bank and redelivered the Chetopa State Bank, 
and then presented for payment the Commonwealth National Bank 
September 18, and was that date protested for nonpayment. 
The Farmers’ Merchants’ State Bank was taken charge the bank 
commissioner September 18, its doors closed, and later receiver 
was appointed. The account the Farmers’ Merchants’ State Bank 
with its Kansas City correspondent, the Commonwealth National Bank, 
had been overdrawn continuously for several months, but the banks 
business with each other, and the Commonwealth Na- 
tional Bank always paid the drafts the Farmers’ Merchants’ State 
Bank until the 18th September, when the draft question was pre- 


sented. There evidence tending show that the Farmers’ 
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chants’ State Bank was insolvent prior the time was taken charge 
the bank commissioner, but there evidence indicate that 
even was insolvent the officers the bank knew that fact the 
date the draft question was issued, and continued going con- 
cern, met and paid its obligations until taken possession the 
bank commissioner. 

Before claim can allowed preferred claim against re- 
ceiver insolvent bank, necessary establish, first, that the 
question trust fund, and, second, that the fund question, 
some form, became part the assets the bank which came into 
the hands the receiver. Many the cases which have been con- 
sidered this court have involved the second question only. Here 
are concerned with the first question, that is: Did the draft issued 
the Farmers’ Merchants’ State Bank, under the circumstances above 
stated, constitute trust fund? other words: Did the 
create the relation between the parties trustee and cestui que trust, 
the relation debtor and creditor? The appellee contends that the 
former relation was created. The appellant contends that the latter re- 
lation was created, and this the real question for decision. 

Appellee contends that presenting the checks for clearing was 
acting the agent its Kansas City correspondent, but this cannot 
true, for the reason, first, that some the checks which presented 
for clearing were received over its own counter, and did not come from 
its Kansas City correspondent, and, second, paid its Kansas City 
correspondent the amount all the checks received from it, and thereby 
became the absolute owner them, just any one becomes the owner 
check indorsed him for which paid value. the cases cited 
counsel where the right preference turns upon the relation 
principal and agent are not point. 

Appellee contends that the relation trustee and cestui que trust 
was created the transaction reason the fact that the Farmers’ 
Merchants’ State Bank was insolvent the time issued the draft, 
and for the further reason that its account was then overdrawn with 
the Commercial National Bank; that the issuing the draft was 
violation of, and crime under, sections 3471-3474 the General 
Statutes 1915, commonly known the ‘‘Bad Check and under 
section 71, the Laws 1921, which makes felony for the 
president, cashier, assistant cashier bank draw draft with in- 
tent injure defraud any person corporation. The insolvency 
the bank would not create this relation unless the officers the bank 
knew insolvent, and that not shown this case. Widman 
comb Carpenter, 134 Iowa, 227, 111 825, (N. 
St. Louis, Ry. Co. Johnston, 133 556, Sup. Ct. 390, 
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Ed. 683; Peters Shoe Co. Murray, Tex. Civ. App. 259, 
977. 

The issuing the draft would not violation the Bad Check 
Law simply because the account the Kansas City bank was overdrawn. 
That statute only violated when the person drawing the check does 
not have cash sufficient meet the check, and was not shown 
this case that the Farmers’ Merchants’ State Bank did not have 
eredit with its Kansas City correspondent for the payment this draft. 
The fact that its account with the Kansas City correspondent had been 
overdrawn for several months, and yet its Kansas City correspondent 
had paid its drafts from day day, least some evidence that it. 
had credit with its Kansas City correspondent take care this 
draft. may noted that was not finally presented for payment 
until September 18, the date the bank commissioner took charge and 
closed the doors the Farmers’ Merchants’ State Bank. the Com- 
monwealth National Bank Kansas City would have been justified 
protesting the draft that date, even though the Farmers’ Mer- 
chants’ State Bank would have sufficient balance its credit take 
eare it. Neither can the transaction said violation sec- 
tion 71, the Laws 1921, for there nothing the transaction 
indicate that there was any intent the part the officers the 
Farmers’ Merchants’ State Bank injure defraud the appellee, 
but, the other hand, the transaction indicates that the draft was given 
the ordinary course business, and with the full expectation that 
would paid. 

draft drawn bank upon another bank has the same status 
law check drawn upon bank individual. McGee Banks 
and Banking (3d Ed.) 306; Michie Banks and Banking, 1611. 
This not action against the bank upon which the check drawn; 
hence are not concerned with the doctrine whether not check 
drawn upon bank has the effect segregating the funds the bank 
the amount the check, though that doctrine well settled this 
115 Am. St. Rep. 173; Gen. Stat. 1915, action against 
the drawer the draft, and stands exactly the same situation 
would suit against individual who had drawn his check upon 
bank. 

this case the Chetopa State Bank was the holder checks drawn 
various individuals upon the Farmers’ Merchants’ State Bank. 
presented these checks the time clearing for payment. was 
the same situation though had taken the checks direct the 
Farmers’ Merchants’ State Bank and there purchased draft for 
them, the same situation though had purchased draft from 
the Farmers’ Merchants’ State Bank for cash. The great weight 
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authority that under such circumstances the relation debtor and 
creditor created, and not that trustee and cestui que trust. 
nearly all, the cases holding the contrary some other element 
enters into it, that fraud fiduciary relationship, which, 
have already seen, are not present this case. The case controlled 
the principle announced Clark Bank, Kan. 582, 
83, 115 Am. St. Rep. 173, where was said: 


bank fails and passes into the hands receiver after 
has issued draft upon correspondent bank which has funds 
deposit, and the drawee has notice the receivership before the draft 
presented for payment, the title such deposit passes the re- 
ceiver, and the holder the draft, the absence any special cir- 
cumstances, entitled priority over other creditors the failed 
bank.’’ 


reported, said that the principle announced accord with 
the weight authority. See, also, Peters Shoe Co. Murray, Tex. 
Civ. App. 259, 977; Union National Bank Citizens’ Bank, 


153 Ind. 44, 97; Spiroplos Scandinavian-American Bank, 


116 Wash. 491, 199 Pac. 997, 181; Legniti Nat. 
100 Ind. 515, Am. Rep. 805; Grammel Carmer, Mich. 201, 
418, Am. Rep. 363; Jewett Yardley (C. C.) Fed. 920; 
American Express Co. Cosmopolitan Tr. Co., 239 Mass. 249, 132 
26; Beecher Cosmopolitan Trust Co., 239 Mass. 48, 338; 
Lamro State Bank Farmers’ State Bank, 417, 148 851; 

The case Tire Rubber Co. Bank, 109 Kan. 772, 204 992, 
677, cited being opposed the doctrine herein stated. 
that case the Goodyear Tire Rubber Company Akron, Ohio, held 
trade acceptance, effect draft, payable it, signed Poell Bros. 
Hanover Kan. was sent through bank Chicago the Hanover 
State Bank with instructions collect and remit. The Hanover State 
Bank accepted payment the check Poell Bros. drawn upon itself, 
and undertook remit the sending its own check. 
appears have been conceded the case that this constituted the 
relation principal and agent between the Goodyear Tire Rubber 
Company and the Hanover State Bank, and therefore that the money 
was fund. The opinion devoted exclusively the question 
whether not the trust fund was one which became part the assets 
which passed into the hands the receiver. Hence the case not con- 
trolling upon the question before us. the annotations this where 
reported 677, 680, after citing Lummus Cotton Gin 
Co. Walker, 195 Ala. 552, South. 754; Stanley Green, 205 Ala. 
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225, South. 356, and Clark Chicago Title Trust Co., 186 440, 
1061, 232, Am. St. Rep. 294, holding that the is- 
suance cashier’s check creates the relation debtor and creditor 
between the bank issuing and the holder, was said: 


shown the cases above reviewed, although few number, 
none them does the court countenance the claim that the mere fact 
that check had been issued, instead some other form 
evidence the debt, entitles the holder thereof preference. the 
absence statute the contrary, the right preference depends, 
first, upon the existence trust relation, and, second, upon the ability 
trace the funds. The existence trust relation seems as- 
sumed the reported case, but whether that assumption rests upon the 
fact that cashier’s check was involved, upon the other facts, 
not 


The case will reversed with directions enter judgment allowing 
the claim the plaintiff general creditor. 
All the Justices concurring. 


DEPOSITS MADE WHEN BANK NOT HOPE- 
LESSLY INSOLVENT NOT RECOVERABLE 


Beehive Marketeria Citizens’ Bank Georgetown, Supreme Court 
Washington, 218 Pac. Rep. 237 


bank was notified the state banking department that its 
reserve, which had fallen below the legal requirement, was not 
replenished, would taken over that department. the 
last day which the bank was open for business, while negotiations 
were pending for the relief the bank, deposits were received. 
These deposits were entered upon the customers’ deposit books but 
entry was made the bank’s books. Each deposit was placed 
envelope with the depositor’s name written thereon. The 
envelopes were placed the vault and were not commingled with 
the funds the bank. The depositors, however, had knowledge 
that the deposits were handled differently than was usual and cus- 
tomary. 

The pending negotiations failed and the bank was turned over 
the state supervisor banking. action was then brought 
recover the deposits referred above have the assets the 
bank impressed with trust amount equal such deposits. 

was held that the plaintiffs were not entitled such relief 
for the reason that the deposits were general and not special, and 
the receipt them did not operate fraud upon the depositors 


similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 333. 
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since the bank was not hopelessly and irretrievably insolvent when 
the deposits were made. 


Action the Beehive Marketeria against the Citizens’ Bank 
Georgetown and others. Judgment for plaintiff, and defendants ap- 
peal. Reversed and remanded, with directions. 

Tennant Twitchell, Seattle, for appellants. 

John Jurey and Hoppe, both Seattle, for respondent. 


MAIN, J.—Plaintiff brought this action behalf itself and 
upon number assigned claims. The purpose the action was 
recover deposits made the Citizens’ Bank Georgetown January 
27, 1921, the last day which the bank was open for business, 
lieu thereof have the assets the bank impressed with trust 
amount equal the deposits made that day the plaintiff and its 
assignors. The trial the court, without jury, resulted findings 
fact, conclusions law, and judgment sustaining the right re- 
covery. From this judgment the defendants appeal. 

the 26th day January, 1921, and for some time prior thereto, 
the Citizen’s Bank Georgetown, corporation, had been engaged 
the banking business suburb the city Seattle. this time 
its reserve had fallen below the legal requirement, and had been 
notified the state banking department that, unless this reserve was 
replenished, the bank would taken over that department. this 
time there were pending negotiations looking the sale the bank 
one the large banks the city Seattle, and there were also negotia- 
tions pending with one Robinson, which would result, 
ful, large sum money being placed the bank. the negotia- 
tions with either the bank Robinson had been successful there would 
have been for the bank taken over the state su- 
pervisor banking. With matters this situation the morning 
the 27th January, the officers charge the bank 
business that day usual, but that all deposits which were received 
should placed envelopes with the respective depositor’s name 
written thereon, and that entry thereof would made upon the 
bank’s books. The entry was made upon the customer’s deposit book 
the usual course. The depositor had knowledge the condition 
the bank, that the deposits, after being received it, were handled 
differently than was usual and customary. The envelopes, during that 
day, were placed the vault, and were not commingled with the funds 
the bank. the afternoon the 27th the officers this bank were 
notified the bank the city with which they were negotiating, that 
that bank would not consummate the negotiations. the following 
morning, between and o’clock, word was received from Robinson 
that the negotiations with him would fail. this day, 
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about that time, the bank was turned over the state supervisor 
banking, and since has been the process liquidation. 

The first question whether the deposits the 27th were special 
general. special, the judgment the trial court should sus- 
tained general, that judgment could only sustained the ground 
that the bank was hopelessly and irretrievably insolvent that day, 
and therefore the receipt the deposits operated fraud upon the 
depositors. The respondent’s principal contention that the deposits 
were special. There material difference between this case, upon 
the character deposits and upon the question whether the 
respondent could prevail the ground fraud, and the case Wash- 
ington Shoe Manufacturing Co. Duke, State Supervisor Bank- 
ing (Wash.) 218 Pac. 232, just decided. The questions are there dis- 
Under the doctrine that case the deposits were general, and 
not special, and the bank was not hopelessly and irretrievably in- 
solvent, since negotiations were pending which, successful, would have 
made the bank safe, and the officers the bank had reasonable ground 
believe that the condition the bank would relieved one the 
ways above mentioned. 

The respondent, while argues and cites authorities the ques- 
tion fraud its brief, does not rely greatly upon that question, but 
submits the question, with the argument and authorities there cited, 

The judgment will reversed, and the cause remanded, with direc- 
tions the superior court dismiss the action. 


NOTES FOR STOCK PROCURED FALSE REP- 
RESENTATIONS CORPORATION’S 
HELD NOT ENFORCEABLE 


Timbers Mitchell, Supreme Court Colorado, 226 Pac. Rep. 149 


This action was brought the indorsee certain promissory 
notes given the defendant part payment for capital stock 
the Federal Finance Corporation. The defense was that the execu- 
tion the notes was induced fraudulent representations made 
the defendant the agent the corporation. The defendant proved 
that such representations were made and relied upon him. 
was held that judgment for the defendant was justified even 
though appeared that the defendant signed subscription contract 


similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 462. 


THE BANKING LAW JOURNAL 851 


providing that agent other than the president the company 
should have power change the terms thereof, and that condi- 
tion other than those contained therein should binding. 


Lee Timbers against Mitchell, sometimes known 
Andrew Mitchell. Judgment for defendant, and plaintiff brings error. 
Affirmed. 

Henry Howard, Denver, for plaintiff error. 

Tom Herrington and Victor Arthur Miller, both Denver, for de- 
fendant error. 


TELLER, by. plaintiff error indorsee certain 
promissory notes given the defendant error part payment for 
stock the Federal Finance Corporation. The answer alleged 
that the exeeution the notes was induced fraud the company 
and its agent, that the company was falsely represented or- 
ganized under the federal laws, and subject the supervision the 
federal government. 

The court found for the defendant upon this issue, and entered 
judgment accordingly. 

Plaintiff prosecutes this writ error. 

The defendant signed subscription contract which included the 


expressly agreed that agent other than the president 
the company shall have the power change, modify waive any 
the provisions hereof, and that condition, promise agreement 
other than those printed written herein shall binding either 
party hereto, and that this agreement, the note notes given herewith 
any, and the stock certificates when issued, constitute the entire con- 
tract between the parties, and that all checks, drafts, notes shall 
payable the order the Federal Finance Corporation, Denver, 


Plaintiff error contends that under this contract the admission 
evidence what was said the agent, any officer other than 
the president the company, -was error. relies upon the 
Canon City Stores Co. Colo. 492, 208 457, 
which was held that statement subscribed the defendant, the 
effect that for the stock solely upon the statements the 
contract signed, and that was aware that agent representative 
the company had authority vary the terms the contract, was 
binding upon him. The complaint there was that the company had not 
done what the agent said would do. That case, however, not au- 
thority this case. There was attempt here vary the contract 
which the defendant signed. His defense that was induced sign 
fraudulent representations made duly authorized agent the 
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company. conceded that the agent who made the representations 
was agent the corporation; that they were made established 
defendant’s evidence, well that they were relied upon, and that 
they were false. 

this state the evidence the trial court was justified finding 
for the defendant. 

The judgment accordingly affirmed. 


DRAWER CHECK GIVEN FOR INITIAL PAY- 
MENT FOR LAND ENTITLED STOP 
PAYMENT WHERE CONTRACT 
ENTERED INTO 


Thompson Killheffer, Court Errors and Appeals New Jersey, 
125 Atl. Rep. 


The defendant, who was considering the purchase the plain- 
tiff’s farm, gave the real estate broker who was employed sell 
the land, check applied the purchase price. written 
contract for the sale the land was ever entered into between the 
parties. Thereafter, the defendant decided that did not want 
the land. The plaintiff, whom the defendant’s check 
dorsed the broker, brought this action thereon. was held that 
the defendant had the right stop payment the check, and that 
the plaintiff was not entitled recover. 


Action Payson Thompson against Elvin Killheffer. Judg- 
ment for defendant was reversed, and judgment was rendered for 
plaintiff the Supreme Court (119 Atl. 770), and defendant appeals. 
Judgment Supreme Court reversed, and judgment district court 
affirmed. 

Ward McGinnis, Paterson, for appellant. 


KALISCH, J.—The plaintiff-appellee, Payson Thompson, sued the 
defendant-appellant the Paterson district court recover the amount 
$500 alleged due check given and made payable the de- 
fendant Killheffer Alfred Realty Company its order, which check 
indorsement the realty corporation came into the hands the 


similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 1202. 
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plaintiff. The case was tried the court, sitting without jury, and 
resulted judgment for the defendant. From this judgment the 
plaintiff Thompson appealed the Supreme Court, which tribunal re- 
versed the judgment the district court and gave judgment his 
favor, and from this judgment the defendant has appealed this court. 

The undisputed facts this case disclose that the plaintiff Thompson, 
who owned farm, consisting acres, more less, Suffern, 
the State New York, was desirous sell the same, and placed for 
the purpose mentioned the hands Alfred Hall, who was president 
the Alfred Hall Realty Corporation. Near the end the month 
May Hall negotiated with the defendant for the sale the property 
the latter, and result the defendant deposited his check with Hall, 
applied the purchase price, and received receipt from the 
latter, follows: 


29th, 1920. 
deposit from Dr. Elvin Killheffer five hundred 
dollars ($500) apply purchase price the Payson Thompson farm 
near Ladentown, Hoverstraw road, consisting acres more 
less furniture owned Mr. Thompson. Also all farming 
tools, ete. Purchase price fifteen thousand dollars ($15,000), half cash, 
mortgage for $7,500 for five years six per cent., with privilege pay 

off $500 more interest day. 
Hall, Pres. 
Hall Realty Corp., 
Agents for Owner.’’ 


There never was any written contract entered into between the 
parties for the sale the land. This made clear Mr. Hall ,who 
testified, follows: 


[the defendant] never had ‘‘He said me, 
such hurry, Mr. Hall, just give receipt and we’ll talk about 
the contract later on.’ 


Thus manifest from this testimony that contract was en- 
tered into for the sale the property legally binding upon either 
Thompson, the owner thereof, upon the defendant, Killheffer, the 
maker the check. But, even written contract had been entered 
into between the defendant and Mr. Hall, the latter assuming act 
the agent the owner, would have been invalid, for well settled 
the decisions the courts this state that real estate agent em- 
ployed sell has authority, such agent, virtue his employ- 
ment, enter into binding contract for the sale. Milne Kleb, 
Eq. 378, Atl. 646; Marsh Buchan, Eq. 595, page 
600, Atl. 128. 

the present case the negotiations were never concluded. the 
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day after having deposited the check and taken receipt therefor the 
defendant notified Mr. Hall, wire, that could not take the farm 
present, and the succeeding day wrote letter confirming the com- 
munication made over the wire. 

think, the posture affairs, above recited, the defendant 
was legally warranted stopping payment the check 

The Supreme Court, reaching its conclusion that the plaintiff 
was entitled recover, proceeded upon the theory that the contract 
between the parties was valid contract sale, and was enforceable, 
for cites Steinbach Pettingill, Law, 36, Atl. 443, 
support the result reached. examination the facts the 
cited case makes obvious that those facts essentially differentiate 
from the conceded facts the case sub judice, that the Pettingill 
Case the contract which gave rise the controversy was valid and en- 
forceable, whereas the present case, even assuming that there was 
contract sale contemplated Hall and the defendant, was not 
valid and enforceable contract sale between the plaintiff and de- 
fendant. 

These views lead reversal the judgment the Supreme Court 
and affirmance the judgment the district court, with costs. 


CONSIGNEE TAKING DRAFT AND BILL 
LADING FROM POSSESSION BANK 
OBLIGED HONOR DRAFT 


Farmers’ State Bank Kramer Aksamit, Supreme Court 
Nebraska, 199 Rep. 733 


sight draft with bill lading for hay attached 
thereto was sent the Farmers’ State Bank Kramer for collec- 
tion. The consignee gave the bank his check payment the draft 
and obtained possession the draft and bill lading. Thereafter, 
the consignee delivered the bill lading the agent the railroad 
and stopped payment the check the ground that the hay was 
badly damaged and unfit for feed. The bank was obliged pay 
the shipper the sum named the sight draft, and brought this 
action against the consignee recover that amount. was held 
that the bank was entitled recover the amount the draft for 
the reason that, when the consignee obtained possession the draft 
and bill lading and delivered the bill lading the railroad, 
became his legal duty honor the draft. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 142-157. 
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Action the Farmers’ State Bank Kramer against Vaclav 
Aksamit, Jr. From judgment for plaintiff, defendant appeals. 
firmed part, and reversed part. 

Bartos Bartos, Wilber, for appellant. 

Robert Hastings, Crete, for appellee. 


DEAN, J.—Farmers’ State Bank Kramer sued recover from 
Aksamit and Vaclav Aksamit, Jr., $471.79 account sight 
draft drawn against Vaclav Aksamit for carload alfalfa hay bought 
from Dewitt Grain Company Lincoln and shipped Kramer. Sub- 
sequently the action was dismissed Vencl Aksamit and the trial 
proceeded against Aksamit sole defendant. When the ship- 
ment arrived Kramer defendant delivered his check payment 
the sight draft, written the Bank Wilber, the order the 
Kramer bank, but, the same day, after obtaining possession the 
sight draft and the bill lading, stopped payment the check 
the ground that the hay was badly damaged and unfit for feed. De- 
fendant having refused accept the shipment, was sold for de- 
murrage the railroad company little more than days after its 
arrival Kramer. The plaintiff bank established the fact that, 
action begun the grain company the district court for Lancaster 
county, was compelled make good for the sum named the sight 
draft pursuant judgment rendered against that behalf. Hence, 
this action was brought recover the money which the plaintiff bank 
was compelled pay satisfaction the judgment. 

When the evidence was submitted, the court, over defendant’s ob- 
jection, sustained plaintiff’s motion for instructed verdict the 
sum $498.47 and this sum $50 was for attorney fee. 
Judgment was thereupon rendered that sum, and defendant, con- 
tending that the facts should have been submitted the jury, and 
that the court erred allowing plaintiff attorney fee, has brought 
the record here have reviewed. 

The sight draft was introduced evidence the plaintiff bank, its 
counsel having received from defendant’s counsel the day before the 
trial. indorsed: ‘‘Refused a/e wet and mouldy hay.’’ The 
made this explanation respect the indorsement. testified that, 
early the forenoon the day which the sight draft and bill 
lading were delivered defendant, and while defendant was the 
bank, Vencl Aksamit, the father defendant, came the bank and said 
that had just come from the railroad yard and found that the 
hay was wet and mouldy and advised his son not accept it; that he, the 
that time made the indorsement, which above noted, 
the sight draft, good faith and the belief that defendant did not 
intend accept the shipment, and that the indorsement was made solely 
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because what defendant and his father said him the time 
respect the damaged condition the hay; that defendant and his 
father then left the bank together, and about hour defendant re- 
turned and said would accept the hay and, leaving his check with the 
for the required amount, the sight draft, with the indorsement 
unerased, and the bill lading were both surrendered defendant. 
Elsewhere the record appears that defendant, immediately after ob- 
taining possession the instruments question, went the depot 
and delivered the bill lading the railroad’s agent and the same 
time telephoned the Wilber bank stop payment the check. was 
not denied that the sight draft was defendant’s continuous possession, 
possession his counsel, until this action was tried. 

True, defendant testified that, when obtained possession the 
sight draft and the bill lading, the cashier told him give the bill 
lading the depot agent. This was denied the cashier. But, 
view all the facts, whether defendant was informed the cashier 
appears immaterial. course, defendant intended the 
shipment, would ordinarily required surrender the bill 
lading the agent. And the fact that defendant took the 
bill lading and accepted and retained possession the sight draft, 
until the present case was tried, completed and made binding his obliga- 
tion the premises. 

Defendant, though young man 28, was not novice business 
affairs this character. The record shows that recent years had 
purchased hay which was shipped him lots several oc- 
casions and must therefore have known the legal effect delivering 
bill lading the agent the carrier and taking and keeping 
possession unpaid sight draft for more than three years. 

respect recovery this action, the court did not err directing 
verdict for plaintiff, except the allowance attorney fee, 
which reference hereinafter made. elementary that the bank’s 
authority was limited the premises. could one the two things: 
Either return the sight draft and the bill lading the forwarding 
bank, the ground that payment was refused the consignee, 
collect from the consignee the sum named the sight draft and deliver 
and the bill lading him and transmit the proceeds the for- 
warding bank. Having parted with possession the sight draft and the 
bill lading, and having failed collect the sum named the sight 
draft, the grain company, hereinbefore noted, began action 
the draft and recovered judgment against plaintiff the alleged ground 
negligence. But none this excused defendant from performance 
his legal duty honor the sight draft which became valid and sub- 
sisting obligation against him when obtained and the bill lading 
from the plaintiff bank and retained possession both instruments. 
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Much evidence was introduced respect the condition the hay, 
and was conclusively shown that, arrival, was badly damaged 
condition. But, under the facts, defendant’s redress for such damages 
did not lie against the bank. 

above noted plaintiff recovered attorney fee $50 which was 
addition the amount recovered the sight draft and was included 
the judgment. The allowance this fee was evidently for services 
defending the suit brought against the Kramer bank the Dewitt 
Grain Company. There warrant law for the allowance such 
fee. follows that, from the face the judgment, this amount must 
deducted. 

The judgment the district court affirmed, except the at- 
torney fee $50, and respect this sum directed that 
deducted from the judgment. 

The judgment affirmed part, and reversed part. 


CERTIFICATE DEPOSIT COLLATERAL 
LOAN NOT DUE WHILE LOAN UNPAID 


General Motors Corporation Bellevue Savings Bank Co., United States 
Circuit Court Appeals, 300 Fed. Rep. 324 


The plaintiff corporation sued the defendant bank certificate 
payable the order the plaintiff and providing that the certificate 
was not cashed long loan made the bank another 
company remained unpaid. was held that the certificate was col- 
the loan, and was not due because the loan had not been 
paid. 


Action the General Motors Corporation against the Bellevue 
Savings Bank Company. Judgment for defendant was entered 
directed verdict, and plaintiff brings error. Affirmed. 

This action one the General Motors Company against the 
Bellevue Savings Bank Company recover the sum $5,000, with 
interest, evidenced certificate deposit issued the bank 
favor, dated December 1921, and payable the order 
the General Motors Company, the return the certificate properly 
indorsed. The certificate provides that shall draw interest the rate 
per cent. per annum left deposit for term three months 
more, and also contains the following provision: ‘‘This certificate 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 117-203. 


| 


858 THE BANKING LAW JOURNAL 


not cashed long the loan $5,000 heretofore granted the 
Griswold-Wagg Motor Company the Bellevue Savings Bank remains 
unpaid. said loan reduced, said bank agrees issue new certifi- 
deposit amount equaling the balance due such loan, and 
same held under same conditions, difference between this certificate 
deposit and new paid cash said the General 
Motors Company, the time such new certificate being 

Charles Ross and Cannon, both Cleveland, Ohio (White, 
Cannon Spieth, Cleveland, Ohio, the brief), for plaintiff error. 

Allan Aigler, Norwalk, Ohio (Ralph Aigler, Ann Arbor, 
Mich., the brief), for defendant error. 

PER indorsement the certificate deposit clearly 
indicates that was held collateral the loan. such 
passed with the note evidencing the loan, when that was transferred 
the bank. The note and loan are unpaid; under the terms the in- 
dorsement, the certificate deposit sued upon not due. 

its and silence when the court interpreted the joint 
motions submission the facts and the law, and its failure 
indicate then later any desire offer rebuttal proofs, the plaintiff 
error has disabled itself from complaining the acceptance the 
court such submission that possibly premature stage the case. 

The judgment affirmed. 


LIABILITY BANK FOR MONEY DEPOSITED 
AGENT OWN NAME 


Seitz Co. Bank Murray, Court Appeals Kentucky, 
263 Rep. 685 


action against bank for the conversion funds deposited 
therein defaulting agent his personal account appeared that 
the bank was liable the principal for part the funds and was 
not liable for another part the funds and there was way 
segregating the funds for which was and was not liable. also 
appeared that the agent had accounted his principal for sum 
exceeding the amount for which the bank was liable. was held 
that the principal failed make out case against the bank. 


Action Seitz, doing business the Seitz Company, 
against the Bank Murray. Judgment for defendant, and plaintiff 
appeals. Affirmed. 


similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 1205. 
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Bradshaw Paducah, for appellant. 

Wheeler Hughes, Paducah, and Coleman 
Murray, for appellee. 

TURNER, C.—O. Seitz, doing business Seitz Company, 
filed his action against appellee Bank Murray alleging that defendant 
had converted its own use $2,347.09 represented number 
checks made payable the order plaintiff, and which defendant had 
placed the personal credit one Johnson, plaintiff’s agent, 
upon the unauthorized indorsement Johnson plaintiff’s name 
said checks, and alleges that Johnson had repaid the plaintiff $638.92, 
and more, upon the said sum, leaving balance $1,708.17 for 
which prays judgment against defendant. 

The answer denied the conversion, and addition way estoppel 
affirmatively pleaded that Johnson was the authorized agent plaintiff 
for the purpose selling merchandise and collecting bills and accounts 
for the plaintiff account such merchandise sold, and had au- 
thority deposit said collections the bank his own and that 
was the custom Johnson for several years before his shortage with 
the plaintiff was discovered deposit the bank defendant cash and 
checks collected him for plaintiff’s his own and 
make weekly reports same plaintiff, and settle with plaintiff each 
week for such collections giving plaintiff his personal check de- 
fendant’s bank against Johnson’s personal account, and that such cus- 
tom was well known and approved the plaintiff, and plaintiff ac- 
cepted the checks Johnson for such collections reported, and col- 
such checks from defendant; that such custom between plaintiff 
and Johnson had been effect for several years; and all these things 
were relied upon and approval plaintiff Johnson’s 
method handling his collections. 

reply was plaintiff that Johnson had authority 
during the period named make collections the territory covered 
him for plaintiff, and that had authority take checks pay- 
able plaintiff from his customers, but had authority writing 
otherwise indorse plaintiff’s name deposit same his own 
any bank. 

trial the jury returned verdict for defendant, and the plain- 
tiff appeals. 

Having reached the conclusion that defendant was entitled the 
directed verdict for which asked, unnecessary consider the 
various grounds for reversal, for defendant was entitled the other 
errors become wholly immaterial. 

The controversy arises out the shortage plaintiff’s agent John- 
son, and there nothing disclose exactly how when the 
oceurred, but probably was gradual accumulation throughout 
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period about two years, during which time Johnson collected large 
sums cash from his plaintiff’s account and also took 
during the same period large number checks payable plaintiff 
for such Some such checks would either take send 
plaintiff while some them would place his personal credit 
defendant bank indorsing thereon the plaintiff’s name. would 
then every week make report collections plaintiff, and give 
his personal check defendant for such amounts, pay part cash 
and give check for the balance. 

The testified that never knew until the 6th September, 
1920, that Johnson was placing defendant bank his personal credit 
any checks made payable plaintiff, and indorsing such checks, but sup- 
posed always the personal checks which Johnson gave and sent the 
house only amounts cash collected Johnson. 

There failure show what part plaintiff’s money collected 
Johnson, and deposited defendant bank his personal credit, 
make, and what part such sums represented the checks payable 
plaintiff and wrongfully indorsed Johnson and deposited de- 
fendant’s bank his The evidence does show that during the 
period question Johnson deposited the bank something over $52,000, 
but how much that was cash and how much was represented checks 
indorsed without authority not disclosed. 

Neither the books the bank nor the books plaintiff show how 
much these collections deposited defendant bank was represented 
cash, and how much the checks indorsed without authority but the 
amount the checks given Johnson plaintiff against his personal 
account show the payment plaintiff more than the aggregate amount 
the checks belonging plaintiff, indorsed and deposited. 

Keeping mind, therefore, that Johnson admitted have had au- 
thority make collections cash for which the bank not liable, when 
shown the evidence that Johnson has accounted plaintiff for 
the full amount represented the checks which indorsed without 
authority, and for which amount alone the bank responsible, can 
said that the plaintiff has made out its case for conversion against the 
bank when has failed show the funds alleged have been converted 
were the funds represented the checks and were not the funds rep- 
resented the cash? 

other words, there are funds intermingled bank account 
defaulting agent, for part which the bank liable his principal, 
and for part which not liable. When the defaulting agent ac- 
counts his principal for sufficient amount that aggregate sum 
cover the amount for which the bank liable, and there way 
segregate the funds for which and not liable, the plaintiff has 
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failed make out its case against the bank because has not shown 
that the conversion grew out the deposit its agent the checks 
bearing unauthorized indorsement. far this record discloses, the 
shortage may have been represented wholly the collection for 
which the bank not liable. 

well recognized and sound rule this frequently applied 
damage suits, that when the evidence shows injury have been 
inflicted upon plaintiff either one two ways, for one which the 
defendant liable, and for one which not liable, there can 
recovery the plaintiff, and that defendant entitled directed 
verdict. 

analogy, there reason why that rule should not applied 
the facts this case. The bank was liable the shortage 
agent reason its acceptance and placing the agent’s 
checks payable plaintiff, without authorized indorsement 
but was not liable for the cash confessedly collected plaintiff’s 
agent and intermingled his personal account with the funds repre- 
sented the checks. If, therefore, the checks given the agent equal 
amount the aggregate sum placed his because the un- 
authorized indorsement, and there failure show that the shortage 
not represented the cash, the plaintiff has not made out his ease. 

The alleged conversion the bank grows out the payment 
checks without the indorsement the payee, whereby another 
permitted appropriate the payee’s money. there 
completed conversion the bank such third party thereafter, before 
notice the bank, accounts the payee for such funds. 

the issue, therefore, conversion conversion, com- 
petent for defendant show such the third party, and 
likewise upon plaintiff show that loss him resulted 
from the payment the bank such checks the third party. 
not sufficient merely shows that such third party—in this case his 
agent—is short his accounts with plaintiff, but must show the 
shortage grew out the payment the bank the checks. the 
shortage has occurred for some other reason, the bank should not 
made bear it. 

Here the agent had intermingled money which had right 
collect, and for which the bank not liable, with funds arising from the 
payment such checks, for which the bank liable. When shown 
that the agent has paid his principal more than the amount such 
checks, although still short his accounts, may not said his 
shortage has resulted from the payment the bank the checks 
him without authorized indorsements. may just well assumed 
the shortage resulted from his failure account for funds which had 
right collect and for which the bank not responsible. 
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such the plaintiff has failed make out his case, 
for has failed show completed conversion the bank whereby 
plaintiff lost his money reason its unauthorized act. The failure 
show that plaintiff’s loss resulted from the bank’s payment these 
checks fatal his recovery. the loss may well attributed 
cause for which the bank not liable, one for which liable, 
and because the intermingling the funds traced the 
latter cause, then the plaintiff has failed make out his case. Such 
recovery would based upon the speculative theory that the shortage 
was represented the proceeds the checks and not the cash. 

Judgment affirmed. 


DIRECTORS HELD LIABLE GUARANTY FOR 
PAYMENT EXCESS LOAN NOTES TRANS- 
FERRED BANK WITHOUT RECOURSE 


First National Bank Hawarden Branagan, Supreme Court Iowa, 
198 Rep. 659 


Pursuant agreement between the plaintiff and defendant 
banks whereby each was accept from the other paper representing 
excess loans, which paper should personally guaranteed the 
directors the transferring bank, the defendant bank sent the 
plaintiff certain its paper together with written guaranty signed 
its directors. The paper purported transferred without 
The guaranty provided that the directors guaranteed 
payment maturity money owing the plaintiff the defendant 
bank notes executed and upon notes and other evidences 
indebtedness which the plaintiff might cash for the de- 
fendant. The defendant became insolvent time when the plain- 
tiff held notes insolvent makers which had been transferred 
the defendant. action the guaranty was held that the 
directors were liable the plaintiff for the amount the notes even 
though they were transferred the plaintiff without recourse. 


Action law upon written contract guaranty. The dispute be- 
tween the parties one construction the contract sued on. Parol 
evidence was introduced the plaintiff show the circumstances sur- 
sounding the parties the time the contract was made and like evidence 
subsequent conduct show the practical construction adopted 


NOTE—For similar decisions see Banking Law Journal Digest (Third 


Edition, 1924) 468. 
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both parties. the close the evidence, the trial court struck from 
the record all such evidence, and, adopting the construction contended 
for the defendants, directed verdict their favor. The plaintiff 
has appealed. Reversed and remanded. 

Randall, Hawarden, Davidson Burt, Emmetsburg, and 
Kelleher Mitchell, Ft. Dodge, for appellant. 


FAVILLE, J.—The contract guaranty sued upon will presently 
set forth. was duly signed the directors the Emmetsburg 
National Bank furtherance plan promulgated the officials 
the respective banks for exchange discounts whereby the discounts 
transferred were personally guaranteed respectively di- 
rectors the transferring bank. 

The contract guaranty was preceded considerable corre- 
spondence between Wilson president the Emmetsburg Bank and 
Coffman cashier the Hawarden Bank. This full 
disclosure the mutual purpose and intent the parties and the 
circumstances out which the contract guaranty arose. Such cor- 
respondence also constitutes all the prior negotiations had. appears 
therefrom that the Emmetsburg Bank was carrying large amount 
excess loans and was under criticism from the banking department for 
that reason, and under peremptory instruction reduce the same. What 
meant ‘‘excess loan any patron, however respon- 
sible, excess the legal limit per cent. the bank’s capital and 
surplus. This legal limit for the Emmetsburg Bank was $7,000. 
problem ‘‘excess loans’’ responsible patrons prevalent problem 
the experience many, not all, banks. The method its solution 
often, not usually, adopted transfer the ‘‘excess’’ some other 
bank. order effective compliance with the law, such transfer 
must ‘‘without such ‘‘excess’’ should rediscounted 
indorsement, the liability the transferring bank indorser 
would still remain and would still contravention the law. Mani- 
festly, bank would ordinarily purchase the discounts another 
‘‘without recourse’’ unless some other form guaranty provided. 

The Hawarden Bank also had ‘‘excess loans’’ which needed 
place with other banks order conform the law. The antecedent 
correspondence between these two banks was upon this subject and 
amounted mutual arrangement whereby each would accept paper 
from the other, the same personally guaranteed the directors. 
the transferring bank. Pursuant this correspondence, the Hawar- 
den Bank sent the Emmetsburg Bank certain its paper and 
written guaranty signed its directors. Thereupon the Emmetsburg 
Bank sent identical written guaranty signed its directors the 
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Hawarden Bank, and likewise sent some its paper. All the paper 
thus sent the respective banks each other purported trans- 
ferred ‘‘without This mutual transferring paper con- 
tinued until the closing the Emmetsburg Bank March, 1921. 
that time, the plaintiff bank held the paper thus transferred 
the Emmetsburg Bank notes insolvent makers amounting more 
than $20,000. These notes furnish the basis upon which they seek 
recover from the defendants their contract guaranty. The de- 
fense that the contract guaranty does not its terms create any 
liability the defendants for such notes, that such notes were all 
transferred recourse.’’ 

The argument brief that the guarantors guaranteed only pay 
idebtedness due from the Emmetsburg Bank the plaintiff and that, 
the bank owed nothing under its indorsement, its guarantors 

likewise owed nothing. This brings the vital dispute which one 
the constructions the contract. 

The construction presented the defendants that the 
held them payment only sums money ‘‘owing you 
Emmetsburg National Bank.’’ Such construction may illustrated 
setting forth literal copy the contract and thereon 
numerals the two grounds liability upon which the obligation the 
defendants predicated claimed them, follows: 


Emmetsburg, Iowa, Jan. 22, 1920. 
First National Bank, Hawarden, Iowa: 

consideration one dollar and other valuable consideration 
the receipt whereof hereby acknowledged and each jointly 
and severally, hereby guarantee you, your successors and assigns, the 
full and prompt payment maturity you, your successors and as- 
signs, any and all sums money that may now any time here- 
after owing you Emmetsburg National Bank Emmetsburg, 
(1) the note notes said bank executed you; and 
(2) upon notes, bills receivable, drafts, checks and other 
evidences indebtedness which you may any time hereafter discount 
for said bank and which may come into your possession pur- 
chase otherwise. 


The construction contended for the plaintiff may illustrated 
the same way follows: 


Iowa, Jan. 22, 1920. 
First National Bank, Hawarden, Iowa: 

consideration one dollar and other valuable consideration the 
receipt whereof hereby acknowledged and each jointly and 
severally, hereby guarantee you, your successors and assigns, the full 
and prompt payment maturity you, your successors and assigns, 
any and all sums money that may now any time hereafter 
owing you (1) Emmetsburg National Bank Emmetsburg, Iowa, 
the note notes said bank executed you and (2) upon 
notes bills receivable, drafts, and other evidences 
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indebtedness which you may any time hereafter discount cash for 
said bank and which may come into your possession purchase 
otherwise. 


both illustrations the parenthetical figures are ours. 

will noted from the foregoing that the contract written may 
technically bear either construction. noted also that the 
second numeral used falls into the same place under both con- 
structions. The proper location the first numeral the disputed ques- 
tion. Which shall deemed express the true intent 
the parties? well settled that for the purpose such construction 
the court will and should look into the circumstances surrounding the 
parties and will stand their shoes for the moment and therefrom will 
look the general mutual purpose and intent the parties entering 
into such contract. This not done for the purpose overriding the 
contract any part thereof. Its sole purpose discover the proper 
interpretation the terms the contract therein set forth. 

The evidence the antecedent correspondence was properly received 
for that purpose alone. was the duty the court construe the terms 
the contract the light thereof, though was not permissible the 
contradict vary such terms the contract. The respective 
interpretations the contract contended for the parties not in- 
volve any contradiction variation the literal terms the 
though the two intrepretations contended for contradict each other. 
The construction contended for the defendants would subversive 
the general purpose the parties entering into the contract 
indicated the antecedent and contemporaneous correspondence, 
that would reduce the contract guaranty absolute nullity. 
would render the guaranty wholly ineffective and without any applica- 
tion the transactions actually had between the two banks. The 
Emmetsburg Bank never did owe the Hawarden Bank any sum any 
note notes nor was that the Emmets- 
burg Bank should become liable upon its indorsement notes trans- 
ferred nor did ever make any such indorsement except without 
have indorsed the notes would have rendered the whole 
plan ineffective. Its very purpose was relieve the Emmetsburg Bank 
that liability and thereby bring within the requirements the 
law. Such was the very which called for the personal 
guaranty the directors take the place the liability the bank 
indorser. 

argued for the defendants that the construction for 
them with the literal terms the writing, and that such 
terms may not varied parol evidence extraneous evidence 
surrounding Sufficient say that such construction 
more literal than that contended for the plaintiff. The plaintiff 
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does not contend for any change the terms the contract nor for 
any other meaning than that which naturally imported the terms 
used. 

further argued the defendants that, they held liable 
upon their guaranty ‘‘upon indorsed the plaintiff 
recourse,’’ they guarantors are wholly deprived any recourse 
their principal. this argument were otherwise sound, predicated 
nevertheless upon mistaken legal conception. Upon this record, these 
defendants were makers accommodation paper for the accommodation 
the Emmetsburg Bank. The liability the bank accommodated 
party the defendants the party arose out that 
relation and was wholly unaffected its method indorsing its paper 
whether with ‘‘without recourse.’’ The general rule that 
commodation maker having paid his obligation may recover from the 
accommodated party implied contract reimbursement. 
deemed stand the relation surety his principal. See au- 
thorities collated pp. 269-272. 

the foregoing, not presume say that the defendants have 
any right action against the Emmetsburg Bank. Such question 
not before us. Under the exigencies the law, they may have waived 
that very right; but they have not lost reason the mere fact 
that the Emmetsburg Bank indorsed its paper the plaintiff ‘‘without 

also suggested appellees that some the paper transferred 
the Emmetsburg Bank the plaintiff did not constitute excess loans. 
But the contract guaranty its express terms was made apply 
all paper thereafter discounted the plaintiff for the Emmetsburg 
Bank. The plaintiff, therefore, was under burden inquiry 
whether the paper received from the Emmetsburg Bank actually 
represented excess loans not. The fact still remains apparent that the 
prime objective the arrangement was care for excess loans. 

Putting ourselves the shoes the parties the time the con- 
tract was made, the meaning the contract written very clear and 
quite beyond the range fair debate. Its proper construction that 
contended for the plaintiff. Under the undisputed evidence, such 
was the mutual practical construction put upon the parties thereto 
short time prior the bringing suit. The trial court 
erred rejecting such construction and adopting that contended for 
defendants. hold now only that the trial court erred directing 
verdict for defendants and entering judgment thereon. other 
question submitted us. The judgment the court accordingly 
reversed and the cause remanded for further proceedings consistent 
herewith. 

Reversed and remanded. 
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ACCOMMODATION MAKERS NOT DISCHARGED 
COMPOSITION SETTLEMENT BETWEEN 
CO-MAKER AND CREDITORS INCLUD- 
ING PAYEE 


Howard Southern National Bank, Court Appeals Kentucky, 
263 Rep. 719 


action brought recover the balance due note, 
appeared that the defendants were accommodation makers note 
payable the plaintiff bank, and signed corporation its 
president. They contended that they were discharged from liability 
the note because the corporation, subsequent the maturity 
the note, made composition with its creditors result which 
the creditors, including the payee the note, received certain pay- 
ments satisfaction their claims. was held that only the cor- 
poration was released from liability the composition settlement 
and that the defendants remained liable the note. 


Action the Southern National Bank against Howard and 
others. Judgment for plaintiff, and defendants appeal. 

Clarke, Jr., Louisville, for appellants. 

Shackelford Miller, Jr., Louisville, for appellee. 


SAMPSON, J.—Are accommodation makers promissory note 
discharged from liability when the corporate principal becomes insol- 
vent and enters into composition arrangement with its in- 
eluding the payee the note, whereby the bank accepts its 
pro rata share the proceeds arising from liquidation the estate 
the insolvent payor, corporation, and the principal discharged 
when its assets are liquidated and proportionately applied the pay- 
ment the note? 

June 21, 1915, note for $1,800 was executed the appellee 
bank, signed Company,’’ its president, and 
Erskine, Tydings, and the appellants, Howard and 
Dickson. The note was joint and several note, and was signed 
all the makers joint and several makers. There question 
indorsers the Subsequent maturity the note, which had 
not been paid, the Tydings-Dickson Company, one the makers, made 
composition with its creditors, and the including the appellee, 
were paid certain amount different times satisfaction their 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 42. 


wig 

iit 
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claim against the Tydings-Dickson Company. These payments the 
appellee bank amounted about $800, and later brought this action 
against Howard and Dickson for the remaining $1,000, with interest. 

The only real point issue the effect this composition settle- 
ment with the Tydings-Dickson Company the liability the other 
comakers the note. The appellants contend that the note was dis- 
and their liability released entirely this composition 
settlement with one the makers, while the appellee takes the position 
that the note was not discharged, but the Tydings-Dickson Company only 
was released from its obligation the note when the amount realized 
from the liquidation the assets that company was credited the 
the other makers remaining liable for the balance. 

admitted that appellee bank was party the creditors’ agree- 
ment, whereby the Tydings-Dickson Company was discharged from 
further liability upon the note $1,800 which the subject 
litigation, but denied the bank that the appellants, either 
them, were discharged reason the composition agreement. The 
composition agreement not the record, but find what purports 
skeleton office copy it, which, after including the list assets 
and liabilities, reads follows: 


held the directors’ room Louisville Trust Company Building, there 
were present Mrs. Erskine and Miss Ray owning all the preferred stock 
and Messrs. Tydings, Dickson and Erskine owning all the common stock 
except shares owned Sidney Howard. The following statement 
was presented the 


Assets 
ete. 
Liabilities 
ete. 


creditors represented were Co., Reogge; Hy- 
man Pickle Company, Miller; Southern National Bank 
Thomas Barker; Morgan-Abbott Barker Company, 

the statement appears that the corporation was bad 
financial condition, and motion creditors’ committee was appointed 
consist Messrs. Miller, Abbott and Barker, which committee was 
authorized convert assets into cash and collect accounts, making 
settlement same upon best basis possible, provided, however, that 
shall receive excess seventy (70) per cent. claim. 
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further understood follows: 

business the company and all books, shall moved 
the office Hyman Pickle Company, and the rent the present build- 
ing either reduced for remainder term settled order save ex- 
pense. 

are receive nothing for services making col- 
lections old accounts, but shall paid any actual expenses incurred 
actually making collections, and all collections shall reported daily 
Miller. All deposits shall made America Southern 
National Bank credit Tydings-Dickson Company; all checks 
signed either Miller Abbott, representing creditors’ committee, and 
approved Thomas Barker. Distribution shall made among 
creditors whenever per cent. can paid. 

the week ending February 1916, paid out 
receipts. understood that shipment has been received from 
merchandise bought Tydings-Dickson Company without full 
approval creditors’ committee. 

signatures the preferred stockholders Tydings- Dick- 
son Erskine and Tydings-Dickson Company, and the four 
above referred represented this 4th day February, 1916, 
the committee authorized settle all claims less than 
full, and make settlement any other claims any time without 
creditors’ meeting, any creditor will accept per cent. full settle- 


There nothing the written agreement which would warrant the 
presumption that the bank intended discharge any the makers 
the note save the Tydings-Dickson Company. 

must admitted that the appellants Howard and Dickson were 
merely accommodation makers, for they did not receive any part the 
money obtained from the bank the note but were merely sureties for 
the Company. 

accommodation party one who has signed the instrument 
maker, without receiving value therefor, and for the purpose 


lending his name some other person. Such person liable the 
instrument holder for value, notwithstanding such holder the time 


taking the instrument knew him only 


Section 29, Negotiable Instruments Act (Acts 1904, 102). 


Construing this section with section 191 the same act, defining 
persons primarily liable instruments, has been held that ac- 
commodation maker ‘‘the person primarily liable.’’ Nat. Cit. Bank 
Toplitz, App. Div. 593, Supp. 422. 

How instrument may discharged fixed section 119 the 
Negotiable Instruments Act, reading: 


payment due course [section 88] behalf the 
principal debtor. 

payment due course the party accommodated, where 
the instrument made accepted for accommodation. 


— 
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(3) the intentional cancellation [section 123] thereof the 
older. 


any other act which will discharge simple contract for the 
payment money. 


When the principal debtor becomes the holder the instrument 
after maturity his own 


does not appear that the note sued was discharged any 
the methods set forth section 119. Although appellees were merely ac- 
commodation makers, they were ‘‘liable the instrument the holder 
for just they had been principals, and there was way for 
them discharged except set out section 119. The bank ac- 
cepted from the insolvent principal all that its assets would produce, 
which was all that appellants could have obtained under like circum- 
stances. follows therefore that appellants were not prejudiced the 
bank’s acceptance pro rata share the assets the defunct corpora- 
tion. between the bank and the makers, appellants were bound for 
the whole amount. Appellants were principals between themselves 
and the bank. That one their coprincipals became insolvent, and the 
bank with other creditors took charge its assets and converted the 
same into cash and applied the same pro rata upon the corporation’s 
indebtedness, and the bank agreed release the insolvent corporation, 
was disadvantage whatever appellants, and did not effect their 
responsibility the bank. The bank was not required sue all the 
makers, but was privileged sue any one more them and collect 
the whole amount. The lower court held, and the judgment affirmed. 

Judgment affirmed. 


NOTE PROVIDING FOR PAYMENT INTER- 
EST UNPAID INSTALLMENTS 
INTEREST HELD USURIOUS 


Rogers Rivers, Supreme Court Mississippi, 100 So. Rep. 385 


This action was brought note providing for interest the 
per cent. per annum from date until paid, interest 
payable semi-annually and the defaulting interest draw same rate 
interest was held that the interest stipulated for 
the note was usurious and could not recovered under statute 
providing that greater rate interest than per cent. per 
annum shall stipulated for received all interest shall 
forfeited. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 1286. 
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Action Rogers against Rivers and another. From the 
judgment rendered, plaintiff appeals. Affirmed. 

Gee Lowrey, Marks, for appellant. 

Lowrey Lamb, Marks, for appellees. 


ANDERSON, J.—Appellant sued appellees Rivers and Cox the 
circuit court Quitman county for balance due certain promis- 
sory note executed appellee Rivers appellee Cox, and the latter 
transferred appellant, and recovered judgment for the balance 
the principal due said note, the court having instructed the jury 
that interest could not recovered because the interest stipulated for 
said note was usurious, from which judgment appellant prosecutes 
this appeal. 

The only question the case whether the note sued provides 
for usurious interest under our statute. 

The note dated May 24, 1920, and due December 1920, and 
draws interest the ‘‘rate per cent. per annum from date until 
paid, interest payable semi-annually and the defrauding interest 
draw same rate interest There claim that 
any hidden device was resorted cover usury, but simply that the 
note provides its face for usurious interest under our statute. 

Section 2678, Code 1906 (section 2075, Hemingway’s Code), pro- 
vides, among other things, that contracts may made, writing, for 
the payment interest for great per cent. per annum, but that 
greater rate interest than per cent. per annum shall 
stipulated for received all interest shall forfeited and may re- 
covered back whether the contract executed executory. 

will observed that the note sued provides for the payment 
interest per cent. per annum, the highest rate, and that the 
interest shall payable semi-annually, and not paid when due com- 
pounded and become part the principal. 

has been long settled this state that interest the highest 
contract rate reserved advance; that renders 
the contract usurious. Bank Nolan, How. (Miss.) 508; Hyde 
Finley, Miss. 468; Polkinghorne Hendricks, Miss. 366; Hiller 

Polkinghorne Hendricks, Chief Justice Campbell, who wrote 
the opinion, said that’ interest paid advance was payment principal 
that extent. Where the contract provides for interest the highest 
rate with rests shorter periods than annual rests, and default 
payment interest the latter become principal and bear interest 
the same rate, the contract usurious? think so, because under 
the decisions this court above referred such contract simply 
provides for the payment interest advance. statute provides 
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that not more than per cent. per annum shall contracted for 
received. The statute contemplates annual rests and payment interest 
each rest. Payment before that time payment advance; 
tantamount paying unearned interest. cannot see any difference 
taking out the interest the time the execution the contract and 
taking out any date less than year from its execution. either 
case amounts substance reducing the principal that much. 
illustrate: lends $1,000, due future day, with per cent. 
interest after maturity. But, instead advancing $1,000, the face 
the note, takes out advance the interest accrue between the 
date the note and its maturity. that period six months 
takes out $40 leaving only $960 principal. Still pays interest after 
maturity the whole $1,000. The borrower deprived that much 
principal for the balance the year. under the law there can 
semi-annual rests the highest contract rate with provision that 
unpaid interest shall become principal and bear interest the same 
rate, then clearly the same character contract may made providing 
for quarterly rests; monthly rests, weekly rests, daily rests—and why 
not hourly rests? This would interest compounded quarterly, 
monthly, weekly daily. either case will show that 
the interest received would substantially more than per cent. per 
annum, and with weekly daily rests would enormously more. The 
language the statute, ‘‘8 per cent. per must given its 
plain meaning; per cent. per annum means per cent. payable 
annually. does not mean per cent. payable any shorter rests. 

true, contended appellant, that under the authorities 
generally other states this contract would not usurious. 
and 30, pp. 225, 229, and 230. examination such 
authorities, however, far have been able pursue them, shows 
that they base their holding the theory that taking interest advance 
the highest contract rate not usurious, but legal. That the 
fundamental difference between the law this state and other states 
holding the contrary. that difference this case turns. Interest 
with less than annual rests interest paid Interest hand 
any time before the period annual rest has present value 
excess its annual rest maturity value. seems that contrary view 
would practically nullify our statute. caleulation compounding the 
interest loan the highest contract rate with monthly, weekly, 
daily rests will demonstrate this. 

Affirmed. 


SMITH, (dissenting)—I the opinion, which Judges 
COOK and SYKES concur, that the interest here sought collected 
not usurious. The opinion chief rests two grounds: First, 
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that section 2678, Code. 1906 (section 2075, Hemingway’s Code) 
annual rests and payment interest each rest’’; and, 
second, that the payment interest any time before 
annual rest period equivalent the payment interest advance. 
Neither these grounds, judgment, tenable. 

The statute provides that— 


legal rate interest all notes, accounts and contracts shall 
six per cent. per annum; but contracts may made, writing, for 
payment rate interest great eight per centum per 


manifest from this language that the statute simply fixes the 
rate interest that may charged and not the length time for 
which loan must run before interest thereon can collected. Bank 
Caston, Miss. 309, South. 633. Loans for less than year 
the highest legal rate interest are everyday the validity 
which, far aware, has never been, and not under- 
stand here, challenged. The note here sued runs for only six 
months and seven days.. The payment accrued interest loan 
money before the maturity thereof not payment the principal, 
but simply sum money which the lender then entitled for 
having made the loan. 

The between lawful and unlawful agreements pay 
interest interest illustrated the cases Perkins Coleman, 
Miss. 298, and Palm Fancher, Miss. 785, South. 818, 
(N. 295, was pointed out the latter, and this: 
agreement for the compounding interest stated intervals 
without the right the debtor pay the interest and 
thus prevent the compounding the interest, usurious, and therefore 
unlawful, provided the aggregate the interest thereby contracted 
for exceeds the legal rate the but agreement which 
provides for the payment and confers the debtor the right 
pay interest stated intervals, unpaid interest bear interest 
the same rate the principal, not usurious, and therefore lawful, 
although the aggregate the interest thereby contracted for may exceed 
the legal rate the principal This the between lawful 
and unlawful contracts for the compounding interest that runs 
through many the cases, the one that has heretofore been vogue 
this state, and should not now departed from. 

quite array authorities are cited support the statement that— 
thoroughly settled that stipulation made before interest has 
become due, that unpaid interest shall itself bear interest, shall 
from time time become principal, and bear interest such, does 


not, unless intended cover for usurious interest, taint the original 
obligation with usury.’’ 


. 
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authorities are cited support the opinion chief, and 
suspect that none can that are with Palm Fancher. 

That interest may made become due less than year after 
the making loan, and not then paid thereafter bear interest 
the same rate the principal, was necessarily decided Bank 
Caston, Miss. 309, South. 633. The opinion that case part 
follows: 


only question this case whether this contract usurious: 
Note for $1,000 loan, dated January 22, 1907, due July 22, 1907 (six 
months after date), with interest added the face the note 
per cent. per annum from date until due, making the note for $1,050, 
and providing for interest this amount per cent. per annum 
from maturity until paid. Under the authority Palm Fancher, 
Miss. 785, South. 818, hold that not.’’ 


There can be, course, difference between the legal effect 
the note there sued and one for the principal only loan due six 
months after date with provision that not paid maturity the 
interest shall become part the principal and bear interest the 
same rate. 

the case bar the loan was for six months and seven days, 
interest payable the end the sixth month and again seven days 
thereafter; and there can rational far the 
question usury concerned between such loan and one made 
means two notes, one due six months after date, for which there 
substituted the maturity thereof and interest due thereon, due seven 
days thereafter. The first these loans here held usurious while 
the second, under Bank Caston, could not held. 


Questions Based Banking Decisions Published 
the October Issue This Magazine 


The questions given below are based the decisions and 
articles published the October issue The Banking Law 
Journal. After each question given the page the October 
issue where the answer the question may found. 


Promissory Notes 


Does the fact that note farmer’s note, payable the maker, 
put the purchaser inquiry defects the note? (See October 
issue, page 781, for answer.) 


person signing note representative capacity not au- 
thorized sign that way. personally liable the note? (See 
October issue, page 727, for answer.) 


The payee note indorses bank. the bank obliged 
apply deposit the payee the payment the note before bringing 
suit thereon against the maker and indorsers? (See October issue, page 
757, for answer.) 


the fact that the figure ‘‘8’’ expressing the rate interest 
note, and the words ‘‘date’’ and ‘‘at maturity’’ are written the note 
different handwriting from that the maker sufficient charge 
purchaser note with notice infirmities therein? (See October 
issue, page 781, for answer.) 


The cashier and sole managing officer bank indorses 
note payable him. the maturity the note, agrees writing 
accept Ford car full payment the note, takes possession the 
but fails cancel deliver the note the makers. action 
the note, are the makers liable the bank? (See October issue, page 
767, for answer.) 


appears that there was fraud the inception the note. What must 
the plaintiff order show that bona fide holder the note? 
October issue, page 740, for answer.) 


unsigned rubber stamp indorsement without recourse 
placed the back note below the unrestricted indorsement the 
payee. May one who purchases the note from subsequent indorser hold 
the payee unrestricted indorser? (See October issue, page 725, 


for answer.) 
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The directors bank give their notes payment for stock 
the bank order that the bank’s authorized capital may paid within 
period specified law. certificate for the stock issued the 
name one the directors. Are the directors liable the notes 
action brought the receiver the bank? (See October issue, page 
735, for answer. 


The cashier bank, who also the managing officer and 
stockholder, ordered the bank examiner charge off the amount 
shortage. The cashier that there real shortage. and 
that the apparent shortage due error bookkeeping, but 
order make the books the bank balance and preserve intact the 
bank’s surplus, gives his note payable the bank for the amount 
the shortage, temporary arrangement pending his investigation 
the shortage. the note supported consideration sufficient make 
the eashier liable action one not holder due course? (See 
October issue, page 723, for answer.) 


Checks and Drafts 


checks bearing forged indorsements, may the fact that the drawer the- 
checks was negligent some way used defense the party 
whom payment was made? (See October issue, page 717, for answer.) 


11. Mississippi statute provides that all notes securities given 
for the purchase price intoxicating liquor shall void. Does this 
statute prevent holder due course from recovering check given 
for the purchase price liquor? (See October issue, page 
744, for answer.) 


12. action against bank recover the amount bearer 
check issued corporation and paid the bank after receipt 
order stop payment, the bank alleges facts tending show that the 
plaintiff’s treasurer, who cashed the check, impliedly withdrew the stop- 
payment order, that the proceeds the check might have been applied 
debt due from the plaintiff the treasurer, and that the action was 
result internal dissension the plaintiff corporation. these 
allegations raise issues calling for (See October issue, page 733, 
for answer. 


bank delivers the bank draft for the amount 
checks presented for payment. The bank charges the amounts 
the checks against the accounts the depositors who drew them. The 
draft protested and the bank becomes insolvent. the bank 
entitled have its claim for the amount the draft established 
preferred claim against the assets the bank? (See October issue,. 
page 790, for answer.) 
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14. The owner certain stock agrees sell it, draws draft for 
the purchase price upon the purchaser, attaches the certificate stock 
thereto, and sells the draft without recourse bank. The latter for- 
wards the draft for collection another bank. The collecting bank 
fails present the draft for payment until after the stock has become 
worthless. The purchaser the stock then refuses pay the draft. 
the collecting bank liable the forwarding bank for the amount 
the draft? (See October issue, page 772, for answer.) 


15. bank issues irrevocable letter credit covering shipments. 
new print paper test Certain drafts issued against the 
letter credit are presented the bank without any proof that the 
paper payment for which the drafts were issued met the required test. 
the bank justified refusing payment the (See October 
issue, page 731, for answer.) 


Miscellaneous 


16. the Federal transfer tax upon the estate decedent treated 
expense administration the estate charge against in- 
dividual (See October issue, page 727, for answer.) 


The receivers railroad deliver carload lumber the 
consignee without requiring the surrender the bill lading the 
payment the draft for the purchase price. Are the receivers liable 
for conversion the property bank holding the draft with bill 
lading attached? (See October issue, page 775, for answer.) 


18. May national bank act fiduciary Rhode Island 
(See October issue, page 760, for answer.) 


bank Georgia act agent for the purpose lend- 
ing money for its depositors October issue, page 752. 
for answer.) 


20. mortgage homestead executed bank, acknowledged 
before notary who officer and stockholder the bank. the 
mortgage valid? (See October issue, page 722, for answer.) 


21. member clearing house waives clearing house rule. May 
the member bank subsequently withdraw its waiver the disadvantage 
some other member bank? (See October issue, page 719, for answer.) 


22. Can corporation which receives benefit from unauthorized 
acts its president later repudiate such acts? (See October issue, page 
770, for answer.) 


23. person dies intestate, having deposit bank, 
money evidenced deposit. The administrator the 
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-estate, being unable obtain payment the certificates because they 
_are not due, induces the officers the bank issue new certificate 
upon which the directors the bank sign guaranty pay- 


ment. The bank becomes insolvent before the maturity the certificate. 
the administrator entitled preferential payment out the bank’s 


_assets the theory that the deposit special deposit? (See October 


issue, page 786, for answer.) 


24. insurance company delivers the vice-president and man- 


officer bank Liberty Bonds the face value $15,000, and 


receives from him three certificates deposit the bank for $5,000 


each. sells the bonds and deposits the proceeds another bank 


the credit corporation which interested. Proceeds the 
bonds the extent $13,704.58 ultimately into the bank issuing the 


deposit. Upon the insolvency the bank the insurance 


entitled have its claim based the certificates allowed 


payable out the bank guaranty fund? (See October issue, page 
for answer.) 


25. action bank determine who entitled the de- 
posit decedent, one the claimants therefor contends that the de- 


gave her his bank book during his last Her husband 


testifies this fact. also appears that the decedent lived her house 
for more than year; that she cared for him during his illness; that his 


-only close relatives were three half-sisters with whom was not 


good terms; that addition the deposit, amounting $546.88, his 


was worth about $8,000. Are the facts sufficient establish 


gift the deposit the claimant? (See October issue, page 766, for 


_answer. 


ither side 


ALFRED BOSSOM 


BANK ARCHITECT EQVIPMENT ENGINEER: 
660 FIFTH AVENVE, NEW YORK 


entrance the new home the Greenville Banking 

and Trust Company, Jersey City, J., unusual 
Note the graceful Ionic columns 

The exterior granite with polished 


beauty. 
the doorway. 
granite base. 


JONES’ LEGAL FORMS—For nearly 
forty years Jones’ Legal Forms has been 
standard and authoritative work. This 
valuable work has now reached its seventh 
and this edition, revised and en- 
larged, Samuel Gifford, brings 
_attorneys, bankers and business men 
book nearly perfect work this 
well be. 

Jones’ Legal its latest edition, 
this character give complete list 
the forms included the work. But 
forms relating the following subjects 
should particular interest officers 
and attorneys banks and trust com- 
panies: notes, 
checks, letters credit, trade acceptances, 
certifizates chattel mortgages, 
declarations trust, guaranty agreements, 
protests, pledges, agreements relating 
bonds, etc. 

Some forms, such mortgages, deeds 
acknowledgements, are regulated 
statute and are, different each 
state. these instances, the forms for 
-every state are given. 

The book less useful the banker 
business man than the attorney. 
this connection the publisher informs 
banker who was about form 


Unexpected 
tated immediate agreement 


nership protect his interests, but his 
attorney was out town. This the 
banker’s statement, written the pub- 
lisher, telling how proceeded: 


“Jones’ Legal Forms good that the 
for couple months prior 
tion was well worth the price the vol- 
ume. The co-partnership had formed 
great haste, our attorney was out 
town and partner was sailing few 
for Europe. needed this co-partner- 
ship agreement protect interest dur- 
ing his absence and pending 
bility his death while abroad—hence 
see the value. 

“HERBERT LASHER, 
“Vice-president, First National Bank, 
Fleischmanns, Y.” 


most complete index included the 
book. idea its completeness may 
gained from the fact that the index 
nearly 200 pages. all, there 


BANK AND INVESTMENT ITEMS 


are 1,997 large pages. The book printed 
thin paper very readable style 
type and bound with heavy red mole- 
skin back, with Keratol sides, binding 
that stand much usage. 

The publisher Bobbs-Merrill Co., In- 
dianapolis, Ind. The price the book 
$10, delivered, charges prepaid. 


BANK NEW YORK APPOINTS 
OFFICIALS—At meeting the trustees 
the Bank New York and Trust Co., 
Frederick Metz, Jr., and Charles 
dredge were appointed assistant 
dents and Arthur Albro was appointed 
treasurer. Prior the consolidation 
The Bank New York and the New 
York Insurance Trust Co., Mr. 
Metz was the Bank New 
York, and then has been the treas- 
Charles Eldredge entered the employ 
the New York Life Insurance Trust 
Co. December 1906, and 
years past has been assistant secretary 
the Bank York Trust Co. Mr. 
Albro, the new treasurer, was formerly 
ussistant cashier the Bank New York 
and the time the consolidation his 
title was changed assistant treasurer 
the bank New York Trust Co. 


THE GIRARD NATIONAL 
Philadelphia, its “Economic Review,” 
writes the German loan 
“Sharp difference opinion exists, more 
particularly England, over what Prem- 
ier MacDonald did and did not do, but 
must agreed that had largely 
with composing the differences, and bring- 
ing about the understandings and agree- 
ments which have made the Dawes plan 
That the new start which 
contemplated shall made, the stipulated 
loan $200,000,000 Germany has been 
arranged. More, accomplished 
tact. the total $110,000,000 represented 
twenty-five year per cent. bonds, of- 
fered 92, has been placed this 
try with big oversubscription. 

“In effect, this German loan for re- 
suscitation and reconstruction Europe, 
not alone help 
home and international 
grounds deserved and received favor 
from American business interests. These 
bonds are part the $200,000,000 issue 
and virtually prior lien the property, 
wealth and earnings 60,000,000 German 
people, carrying special security assure 
payment interest and principal. The 


the New York End 


1812, when James Madison was President the 
United States, when Chief Justice John Marshall 
was writing his famous opinions, when the popula- 
tion this country was only little more than 
7,000,000, The Bank America was organized 
business throughout the country. 


True its name, The Bank America still serves 
the business America all over the world. 


NEW YORK CITY 
Capital, Surplus and Undivided Profits over $11,000,000 


yield which they return 


tion price also attractive. Proceeds 
the bonds taken this country, say $100,- 
000,000, will shipped gold Berlin. 

“The United States can easily spare some 
the vast stock gold which has ac- 
cumulated this durng the past 
ten years. That now Germany 
will shipped from the $3,046,000,000 
gold held the Federal Reserve Banks, 
which have gradually their credit 
their total earning assets stood $1,025,- 
000,000, only less than 
year before. such total, member banks 
were not large borrowers, rediscounts for 
them aggregating only $266,000,000, 
compare with $869,000,000 year before, 
when business was making much larger 
demands than now for eredits. Seeking 
employ idle resources least some 
profit, the Federal Reserve Banks have 
bought and United 
States government obligations.” 


UNUSUAL VAULT INSTALLA- 
TION—Over half million pounds steel 
are being put into the construction the 
new burglar-proof vaults the Brother- 
hood Locomotive Engineers Co-operative 
National Bank Cleveland, Ohio. This 
does not include the beams and rods 


that are being used for the reinforcement 
the walls. represents the 
weight material that portion the 
vault construction that being carried 
the Herring-Hall-Marvin Safe Co. 
Hamilton Ohio. Two vaults are in- 
stalled respectively for the safe deposit 
department and the banking department. 

The entrance the safe deposit vault 
eightcen inches net thickness. The total 
thickness this door edge over 
twenty-six inches. locked means 
twenty-four round bolts each four inches 
vided through this entrance means 
movable platform which lowered when 
door swung open closed. 

For additional purposes and 
for the ventilation this vault emer- 
geney door the same thickness the 
main door, with opening twenty-two 
inches diameter, provided. The lock- 
ing mechanism each door checked 
two combination locks and 
movement seventy-two hour Yale Towne 
timelock. 

The safe deposit vault has total width 
sixty-six feet and nineteen feet deep 
its steel lining. 

unique and special feature found 
the separate committee room which 
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FOURTH STREET NATIONAL BANK 


PHILADELPHIA 


Capital, Surplus and Profits, $12,000,000 


Unexcelled Facilities Offered Banks, Bankers and Trust 
Companies. Correspondence Invited 


built into this vault and which 
rated from the main space the vault 
means heavy steel wall and door. 
This room designed for the use com- 
mittees corporations and other groups 
customers who may find necessary 
meet for the examination securities that 
arc being kept the safe deposit boxes. 
makes possible for securities 
examined number persons the 
same time without their removal from the 
vault itself. 

This vault designed for approximately 
17,000 safe deposit boxes. The door 
each box covered with 
bronze plate that the finish the out- 
side surface may kept its first con- 
dition newness for indefinite num- 
ber years. For the convenience cus- 
tomers, steel reference shelves are fitted 
into the nests boxes. Steel key cup- 
boards and supply closets are arranged 
into convenient places with reference 
the other equipment the vault. 

All exposed surfaces the walls and 
some design with steel grain and polished 
soft special provision has 
been made for the lighting this vault, 
feature which often neglected 
similar vaults. Thirty-six light fixtures are 
fitted with four globes, each with light 
forty candle power. soft 
and noiseless floor covering consists in- 
terlocking rubber tile appropriate 
design. 

Adequate ventilation has been provided 
the use blower system which takes 
the air the emergency entrance 
means motor-driven fans and 
into and through the vault ducts. The 
air which has been discharged from these 
ducts passes out through the main door, 
thus assuring constant supply and full 
ventilation all times. 

The entire facade this vault also 
panelled steel with design correspond- 


ing that used inside. These panels 
well the door and architrave frame 
are ornamented with cast 
bronze medallions each four inches 
diameter and bearing the relief impression 
locomotive. Two handsome bronze 
torches each five feet high with single 
globes the top are placed either 
end the facade. 

The security vault approximately 
twenty-one feet wide fifty-two feet deep. 
The entrance this vault pro- 
vided means rectangular door hav- 
ing clear level walk-way thirty-six 
inches width through its massive steel 
jambs. This door corresponds thickness 
and general features with the main en- 
trance the safe deposit vault. the 
has the lowering platform which 
affords level walk-way, and locked 
place means twenty-two bolts, each 
four inches thickness. 

emergency door like that already 
deseribed, affords additional access the 
through which fresh air admitted for 
the blowers the ventilating system. 

This vault divided into three com- 
partments—security, trust and tellers—each 
with its own system steel safes. The 
ceilings these compartments are finished 
with special panelled 

Fourteen lockers the tellers’ section 
the vault are constructed with one-inch 
steel fitted with two combina- 
tion locks and designed receive many 
The vault two stories be- 
low the level the general banking room 
floor and one story below the safe deposit 
department. Securities will, therefore, 
placed each teller his respective steel 
omnibus. This will then wheeled 
protected elevator and lowered the 
level the bank vault which will 
for safe storage. 

The doors and architrave the en- 
this vault are ornamented 


‘The People’s 


essenger 


Nation-wide Ownership 


SECURITIES CO. 


195 Broadway 


army over 340,000 men 
through- 
out the Union own the stock 
the American Telephone and 
Telegraph Company. This evi- 
dence very wide-spread con- 
fidence the company and 
the Bell System. 


But this not all. Employees 
the Bell System the present 
time have about $60,000,000 in- 
vested the stock the American 
Telephone and Telegraph Com- 
pany. these, 65,000 now own 
their stock outright and about 
125,000 are the process 
acquiring stock installment 


can the open market 
Write for further information. 


Houston, President 
NEW YORK 


TELEPHONE 


UGAR first was produced Porto 

Rico about the year 1500, 1899 

production was about 75,000 tons. Pres- 
ent production over 400,000 tons. 


This bank was established 1899 and 


has always given ample financial co- 
operation the sugar industry. 


Specialize Collections 


AMERICAN COLONIAL BANK 


San Juan 


Arecibo Mayaguez 


bronze medallions like those used the 
facade the safe deposit vault. 

The walls both vaults are 
twenty-four inches thickness and are 
lined with steel. Interlocking “H” beams 
tied together with heavy steel rods form 
secure reinforcement, and are addi- 
tional element strength the walls. 
Around the “H” beams both sides are 
grilles square steel rods. The 
outside faces the vault walls and the 
doors both main and emergency en- 
trances are further safeguarded the 
use approved electric burglar alarm 
system. 

feature the general plan 
this bank, which Knox 
Cleveland, Ohio, are the architects, 
the the street level the safe 
deposit department its great vault. 
This presents unusual element con- 
venience. Approach the department 
had through wide entrance either 
side the main stairway and ballustrade 
leading the banking room. Extensive 
accommodations are afforded the way 
booths and coupon rooms, and the most 
modern system identification and ad- 
ministration for the department will 
put into operation. 

The vault work for this bank was de- 
signed Robert Nairn, engineer, 
Cleveland, Ohio, who also supervising 
the construction the 
During the course his investigation 
vaults, Mr. Nairn not only conducted ex- 
haustive tests, but studied carefully every 
phase vault protection both among 
banks and the factories that are de- 
voted the manufacture vault equip- 
ment. planning these vaults harmony 
and balance construction has been main- 


PORTO RICO 


Ponce Caguas 


tained, and consideration was given not 
only resistance against burglary but 
also defense against mob attack. Every 
variety metal that enters into vault 
construction was investigated and the re- 
sult embodies the final conclusion expert 
engineering knowledge means 
sistence the drill, the burning torch, 
and high explosives. 

Not the least important feature de- 
fense the various doors, for example, 
are the two layers burn-resisting metal. 
The composition this metal was selected 
after mature consideration the possible 
advantages the various alloys and com- 
binations metals that are used for re- 
burner. 

These vaults are being fabricated the 
plant the Herring-Hall-Marvin Safe Co. 
Hamilton, Ohio, and will 
this company. 


SEATTLE BRANCH THE BANK 
CALIFORNIA—The new home the 
Seattle Branch, Bank California, A., 
cial district, 815 Second avenue, the 
same block that has housed the Bank 
California for twenty years. The exterior 
presents appearance stability and 
simple elegance, with its massive pillars 
and imposing portal. 

Entering the main banking room through 
the great doors, one once impressed 
with the beauty and that has 
been attained its construction. im- 
pression immensity has been created 
the high ceiling and the expanse the 
room, unbroken pillars, except for the 
two massive columns either end. The 
style strict Italian Renaissance, adopted 
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EXTRA MEASURE SERVICE 


POLICY the body principles which guide the 
conduét the organization. Every business concern 
has policy because even policy policy. 


this the policy definite and pro- 
calls always for financial 
service American business. war peace, 
calm, there has been departure from 
that policy. 


Five thousand customer banks and many thou- 
sand individual customers attest it. one the 
Striking components the extra measure service 
normal these banks. 


The CONTINENTAL and 
COMMERCIAL 


BANKS 


CHICAGO 


RESOURCES MORE THAN 500 MILLIONS 


Encyclopedia 
Banking and Finance 


Compiled GLENN MUNN 


Contains 600 pages and over 
3000 terms relating money, 
credit, banking practice, his- 
tory, law, accounting and 
organization, foreign ex- 
change, trusts, investments, 
speculation, markets and 
brokerage. 


600 pages—Price delivered $10 


Examine this New Book Your Own Desk 


coupon below you may exam- 

ine this important new book 
your own desk without cost obliga- 
tion and decide for yourself whether 
you wish keep for your financial 
library. 


You will find this book under 
one cover description every 
term, expression phrase used 
banking and finance. This means 
not just dictionary definition 
various terms but complete treatise 
the subject and list references 
additional books for those who 
wish investigate any particular 
subject greater detail. 


One the most valuable features 


simply signing and mailing the 


the book the inclusion the 
complete text all important legis- 
lation involving business finance 
such the Federal Reserve Act, the 
Federal Farm Loan Act, the Nego- 


tiable Instruments Law, the National 
Bankruptcy Act, the Bill Lading 
Act, the Cotton Futures Act, etc. 


keeping copy this book 
your desk you may have available 
any time information any sub- 
ject that liable come 
connection with your daily work. 


But don’t take our word for this. 
See and examine the book for your- 
self. Mail the coupon today before 
the first edition sold out. 


Approval Order 


THE BANKING LAW JOURNAL, 
Murray Street, New York City. 


You may send approval one copy your new ENCYCLOPEDIA 


BANKING AND FINANCE. 


will remit $10 return the book you within five days after receive it. 
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because its formal simplicity and deco- 
rative possibilities. The columns are bronzed 
and the metal work surrounding the columns 
old bronze blend its entirety with 
the marble counters, the walnut woodwork 
and the genuine bronze grill work. The 
marble used for counters and screens 
beautifully variegated im- 
ported from France, and the woodwork 
and panels are highly polished black 
walnut. clocks, with dials Esco- 
lette, are centered the grillwork 
each end the room. 

the center the ceiling large 
skylight, twenty-two fifty feet, admit- 
ting abundant supply daylight for 
the illumination every part the room, 
and this with adequate windows both 
ends, gives the most effective method 
lighting. The maximum uniform dis- 
tribution light has been obtained with 
marked absence shadows. ar- 
ranged that dark days the 
evening artificial light can flooded 
through it, giving almost the same effect 
the natural light. 

The bank room the street level 
and occupies the entire lot, the public 
space being the center surrounded 
the counter screen and officers’ counters. 
This places all wickets direct view 


the public. Space the north side 


the front entrance, under the baleony, 
utilized for conference room and the 
manager’s office, and the open arrange- 
ment the counters, the manager can see 
practically the entire banking room from 
his desk. the south side the en- 
trance are offices for bank officers. con- 
venient reception and waiting room for 
women customers has also been provided. 

The heating and ventilating system 
the most modern type and all air 
earried and out through concealed tubes. 
Five large motors are used 
operate the ventilating system. 

There are two basement floors below the 
main floor, the first containing the vaults 
and record storage rooms. The main vault 
island massive concrete and elec- 
wires, with two massive doors, one 
which weighs 21,000 pounds, the entire 
vault being the latest work 
proof construction. 


NEW VAULT INSTALLATION—The 
Metropolitan Life Insurance Co. New 
York City recently awarded the Diebold 
Safe Lock Co., New York, the contract 
for furnishing the vault their building, 
which being remodeled receive it. The 
for over quarter million dol- 
lars. 


securities 
you wish buy. Locat- 
ing markets where you 
can sell best prices. 


your service 


NEW YORK NEW ORLEANS 
CHICAGO SAN FRANCISCO 
BOSTON PHILADELPHIA 
LONDON MONTREAL 
TOKYO 


The vault installed this modern 
will one the heaviest and 
largest ever built. stupendous rectangu- 
lar entrance door and round emergency 
door, with extremely heavy and spe- 
cially designed steel lining, will furnish 
the Metropolitan with absolute vault pro- 
tection. 

The vault will throughout the 
most modern type. design and work- 
manship will second none. The 
interior vault equipment, also in- 
stalled Diebold, will unusually 
plete and strong. 


NEW BOOKLET FOR CORPORATION 
OFFICIALS—Of interest 
publication entitled, “The Equitable Trust 
publication entitled, “The “Equitable Trust 
Co. New York Transfer Agent—what 
would mean you.” 

There are forty-eight states with forty- 
eight legislatures making and changing 
laws which corporation must follow 
transferring stock certificates standing 
the name individual, corporation 
fiduciary affected thereby. 

This Equitable booklet shows how or- 
ganization can relieved great deal 
extra clerical work and assured alert 
experienced agent, well effect real 
economy the transfer stock. 
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STATEMENT OF THE OWNERSHIP, MANAGEMENT, CIRCULATION, ETC., REQUIRED BY 
THE ACT OF CONGRESS OF AUGUST 24, 1912, OF THE BANKING LAW JOURNAL, published 
monthly at Boston, Mass., for October 1, 1924. 


State of New York, County of New York, 8s: 

Before me, a Notary Public in and for the State and county aforesaid, personally appeared 
Alexander Puglisi, who, having been duly sworn according to law, deposes and says that he is the 
business manager of the Banking Law Journal, and that the following is, to the best of his knowl- 
edge and belief, a true statement of the ownership, management (and if a daily paper, the circula- 
tion), etc., of the aforesaid publication for the date shown in the above caption, required by the 
Act of August 24, 1912, embodied in section 443, Postal Laws and Regulations, printed on the 
reverse of this form, to wit: 

That the names and addresses of the publisher, editor, managing editor and business man- 
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place for mistakes. The ringing 
the bell says, care! Don’t 
wrong! One mistake too 
many.” This place for ex- 
pert knowledge 
going caution. 
* * 

Knowledge and caution are also 
required prevent losses in- 
vestment securities the rapid- 
shifting and expanding market 
these days. Accurate infor- 
mation essential. Too often 
securities are bought and sold 
information 


place take chances 


taken with grain salt. 


our definite policy have 
securities investments for 
sale. But have unusual 
facilities for obtaining accurate, 
timely, specific, unbiased infor- 
mation about them. 


Such information, free from our 
self-interest, Seaboard deposi- 
tors can have for the asking. 
Our friends who have concep- 
tion the amount work in- 
realize why must limit 
strictly Seaboard depositors. 


The Seaboard National Bank 
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